University of the Pacific

Scholarly Commons
McGeorge School of Law Scholarly Articles

McGeorge School of Law Faculty Scholarship

2007

Disney in a Comparative Light
Franklin A. Gevurtz
Pacific McGeorge School of Law, fgevurtz@pacific.edu

Follow this and additional works at: https://scholarlycommons.pacific.edu/facultyarticles
Part of the Business Organizations Law Commons, and the Comparative and Foreign Law Commons

Recommended Citation
Franklin A. Gevurtz, Disney in A Comparative Light, 55 Am. J. Comp. L. 453, 453 (2007).

This Article is brought to you for free and open access by the McGeorge School of Law Faculty Scholarship at
Scholarly Commons. It has been accepted for inclusion in McGeorge School of Law Scholarly Articles by an
authorized administrator of Scholarly Commons. For more information, please contact mgibney@pacific.edu.

FRANKLIN A. GEVURTZ*

Disney in a Comparative Light
This article uses a comparison of the recent Delaware Supreme
Court decision in the Disney litigation and the recent German Federal
Supreme Court decision in the Mannesmann case as a launching
point to explore six important differences between Delaware and German corporate law, including the different degrees to which Delaware
and German courts defer to the business judgment of corporate directors,- the greater suspicion in German versus Delaware law of the ability of so-called disinterested directors to protect the corporation in
dealing with other directors; the impact of employee representation on
the corporate board under German law when it comes to board decisions dealing with executive compensation; the very different legal and
societal attitudes toward compensation of senior executives in Germany versus the United States; the far lesser ability of shareholders to
waive fiduciary obligations under German law than under Delaware
law; and the potential unintended impact of various procedural rules
that make shareholder suits less viable in Germany than in Delaware.
Is there something wrong with this picture: recently, Delaware
courts exonerated directors ofThe Walt Disney Company from liability for damages-despite the directors having paid Michael Ovitz
around $130 million in exchange for a year accomplishing little as the
number two executive at Disney. At about the same time, the German Federal Supreme Court held that directors of the German company, Mannesmann AG, breached their duty to the company when
they awarded a bonus of approximately $17 million to the outgoing
CEO-whose actions apparently played an important role in gaining
over $50 billion for the Mannesmann shareholders. As a result, the
Mannesmann directors ended up paying a multi-million euros settlement for having rewarded success, while their counterparts at Disney
avoided liability for paying eight times as much to reward failure.

* Distinguished Professor and Scholar, University of the Pacific, McGeorge
School of Law. I would like to thank Robert Clark, Jeffrey Gordon, Roger Gobel, Mathias Reimann, Hannah Buxbaum, Matthew Finkin, Mark Ramseyer, Miguel Schor,
other participants of the Michigan-Illinois Comparative Law Work-in-Progress Workshop, Gerlinde Berger-Walliser and Sabine Schlemmer-Schulte, for their helpful
comments.
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Incongruities in judicial decisions are nothing new, even within a
single jurisdiction. Moreover, it is always possible to point to specific
factual differences upon which to reconcile seemingly incongruous judicial decisions, or to ask whether a particular judicial decision, or
pair of judicial decisions, might be aberrational. Nevertheless, one
important utility from the comparative study of the laws in different
nations lies in the opportunity it provides to ask whether different
results in particular cases reflect some more fundamental differences
in law and policy, and, if so, then to explore the implications of those
differences. Addressing this question, and exploring these implications, in the context of the cases involving Disney and Mannesmann,
provides the objectives for this article.
This article will proceed in two parts. The first provides a background discussion of the Delaware court decisions in In re The Walt
Disney Company Derivative Litigation ("Disney"),! and the German
Federal Supreme Court decision in the Mannesmann Case ("Mannesmann").2 The next part of this article will ask whether these two decisions reflect some significant differences in Delaware and German
corporate law and policy, and, if so, what are the implications of those
differences.
In fact, the challenged actions by the defendant directors in Disney and Mannesmann occurred in different contexts-the former involving termination pay provided for under an employment contract,
while the latter involved a gratuitous bonus. Moreover, both cases
involve fairly extreme facts, which place them on the cusp of culpable
conduct. Even taking such facts into account, however, it is difficult
to shake the conclusion that had Disney been a German corporation,
or Mannesmann been incorporated in Delaware, the results would
have been different. This conclusion flows from six highly significant
contrasts between Delaware and Germany in the area of corporate
law and policy, which these two cases illustrate.
To begin with, these cases illustrate the different degree to which
Delaware and German courts defer to the business judgment of corporate directors; specifically, German courts, both in Mannesmann
and more generally, seem more willing to second guess directors than
are Delaware courts, both in Disney and in innumerable other cases.
Compounding this difference, German law, in situations not limited
to Mannesmann, is more suspicious of the ability of so-called disinter1. 906 A.2d 27 (Del. 2006 ), affirming 907 A.2d 693 (Del. Ch. 2005). The Disney
litigation produced three earlier published court opinions: In re The Walt Dis ney
Company Derivative Litigation, 731 A.2d 342 (Del. Ch. 1998) (dismissing complaint);
Brehm v. Eisner, 746 A.2d 244 (Del. 2000) (affirming dismissal, but holding that the
plaintiffs should receive leave to amend); and In re The Walt Disney Company Derivative Litigation, 825 A.2d 275 (Del. Ch. 2003) (denying motion to dismiss amended
complaint).
2. BGH (Bundesgerichtshof [Federal Court of Jus tice]), 21.12.2005 - 3 StR 470/
04, NJW (Neue Juristische Wochenschri{t) 2006 p. 522 <F .R.G. 2005).
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ested directors to protect the corporation in dealing with other directors than is Delaware law, in situations not limited to Disney. A
difference in the composition of the Disney and Mannesmann boards
arose out of the German law that mandates employee representation
on the board (so-called co-determination). The facts of the Mannesmann case provide an opportunity to address the impact of employee
representation when it comes to board decisions dealing with executive compensation. More broadly, comparing Mannesmann with Disney illustrates very different legal and societal attitudes toward
compensation of senior executives in Germany versus the United
States. These cases also demonstrate the far lesser ability of shareholders to waive fiduciary obligations under German law than under
Delaware law. Finally, the fact that Mannesmann was a criminal
prosecution, while Disney was a shareholder derivative action, illustrates the potential unintended impact of various procedural rules
that make shareholder suits less viable in Germany than in
Delaware.
It is interesting to match these differences in Delaware and German law and policy with a list of some of the more contentious issues
in corporate law and corporate law scholarship in the United States
during the last quarter century. Such a list would surely include:
What is the appropriate level of deference to the business judgments
of directors? 3 Can we trust so-called disinterested directors to protect
the corporate interest in transactions with other directors?4 Is there a
problem with excessive compensation for senior corporate executives?5 Should shareholders be able to contract out of fiduciary du3. E.g., STEPHEN M. BAINBRIDGE, CoRPORATION LAw AND EcoNOMics 241-69
(2002); Peter V. Letsou, The Implications of Shareholder Diversification on Corporate
Law and Organization: The Case of the Business Judgment Rule, 77 CHI.-KENT L.
REv. 179 (2001); Franklin A. Gevurtz, The Business Judgment Rule: Meaningless Verbiage or Misguided Notion?, 67 S. CAL. L. REv. 287 (1994); Larry D. Soderquist, The
Proper Standard for Director's Negligence Liability, 66 NOTRE DAME L. R Ev. 37 (1990);
Bayless Manning, The Business Judgment in Overview, 45 OHio ST. L.J. 615 (1984);
Stuart R. Cohn, Demise of the Directors' Duty of Care: Judicial Avoidance of Standards and Sanctions through the Business Judgment Rule, 62 TEx. L. REv. 591 (1983).
4. E.g., Laura Lin, The Effectiveness of Outside Directors as a Corporate Governance Mechanism, 90 Nw. U.L. REv. 898 (1996); Michael P. Dooley & E. Norman Veasey, The Role of the Board in Derivative Litigation: Delaware Law and the Current
ALI Proposals Compared, 44 Bus. LAW 503, 535 (1989); James D. Cox & Harry L.
Munsinger, Bias in the Boardroom: Psychological Foundations and Legal Implications of Corporate Cohesion, 48 LAW & CoNTEMP. PROBS. 83 (1985); Note, The Propriety of Judicial Deference to Corporate Boards of Directors, 96 HARv. L. REv. 1894
(1983) [hereinafter Propriety of Deference]; Victor Brudney, The Independent Director
-Heavenly City or Potemkin Village?, 95 HARv. L. REv. 597 (1982); Myles L. Mace,
Directors: Myth and Reality- Ten Years Later, 32 RuTGERS L. REv. 293 (1979).
5. E.g., LUCIAN A. BEBCHUCK & JESSE M. FRIED, PAY WITHOUT PERFORMANCE:
THE UNFULFILLED PROMISE OF EXECUTIVE CoMPENSATION (2004); Stephen M. Bainbridge, Executive Compensation: Who Decides, 83 TEx. L. REv. 1615 (2005); Mark J.
Loewenstein, The Conundrum of Executive Compensation, 35 WAKE FoREST L. R Ev. 1
(2000); Charles M. Yalblon, Bonus Questions: Executive Compensation in the Era of
Pay for Performance, 75 NoTRE DAME L. REv. 271 (1999); Charles M. Elson, Executive
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ties?6 Is there a need for further rules curbing potentially meritless
derivative suits?7 It is probably not a coincidence that these issues
parallel five of the six differences in Delaware and German law and
policy illustrated by comparing Disney and Mannesmann. Moreover,
even if not a particular source of contention in the United States, the
remaining difference (employee representation under co-determination) is a source of contention in Europe. 8 Hence, comparing Disney
and Mannesmann achieves more than simply a look at a couple of
fascinating cases; it allows us to revisit some of the important fault
lines in corporate law and corporate law scholarship.
I.
A.

SoME BACKGROUND oN DrsNEY AND MANNESMANN

The Disney Case

Disney's dealings with Michael Ovitz arose out of the death, in
1994, of Frank Wells-Disney's then president, second highest executive, and heir apparent to its CEO, Michael Eisner. Eisner decided to
ask Michael Ovitz to fill the vacancy. Eisner and Ovitz had been
close friends for around 25 years. Ovitz was a founder and the majority owner of a talent agency (Creative Artists Agency, or CAA). CAA
was extraordinarily successful, resulting in Ovitz receiving substantial remuneration ($20 million in a year) and becoming one of the
most powerful persons in Hollywood.
Overcompensation- A Board-Based Solution, 34 B.C. L. REv. 937 (1993); Detlev F.
Vagts, Challenges to Executive Compensation: For the Market or the Courts?, 8 J.
CORP. L. 231 (1983).
6. E.g., Margaret M. Blair & Lynn A. Stout, Trust, Trustworthiness, and the Behavioral Foundations of Corporate Law, 149 U. PA. L. REv. 1735 (2001); Lawrence E.
Mitchell, Trust, Contract, Process, in PROGRESSIVE CoRPORATE LAw 185 (Lawrence E.
Mitchell ed., 1995); Henry N. Butler & Larry E. Ribstein, Opting Out of Fiduciary
Duties- A Response to the Anti-Contractarians, 65 WASH. L. REv. 1 (1990); Melvin A.
Eisenberg, The Structure of Corporation Law, 89 CoLUM. L. REv. 1461 (1989); James
J . Hanks, Jr., E valuating Recent State Legislation on Director and Officer Liability
Limitation and Indemnification, 43 Bus. LAW 1207 (1988). See also Alan W. Vestal,
Fundamental Contractarian Error in the Revised Uniform Partnership Act of 1992, 73
B.U.L. REV. 523 (1993).
7. E.g., James D. Cox, The Social Meaning of Shareholder Suits, 65 BROOK. L.
REv. 3 (1999); Roberta Romano, The Shareholder Suit: Litigation without Foundation?, 7 J.L. EcoN. & One. 55 (1991); Daniel R. Fischel & Michael Bradley, The Role of
Liability Rules and the Derivative Suit in Corporate Law: A Theoretical and Empirical Analysis, 71 CORNELL L. REv. 261 (1986); Richard W. Dusenberg, The Business
Judgment Rule and Shareholder Derivative Suits: A View from the Inside, 60 WASH.
U.L.Q. 311 (1982); John C. Coffee Jr. & Donald E. Schwartz, The Survival of the Derivative Suit: An Evaluation and a Proposal for Legislative Reform, 81 COLUM. L. REv.
261 (1981); Thomas M. Jones, An Empirical Examination of the Resolution of Shareholder Derivative and Class Action Lawsuits, 60 B. U. L. REv. 542 (1980).
8. E.g., GERHARD WIRTH E:T AL., CORPORATE LAW IN GERMANY 102 (2004); Klaus
J. Hopt, The German Two-Tier Board: Experience, Theories, Reforms, in COMPARATIVE
CORPORATE GOVEHNANCE-THE STATE OF TilE ART AND EMERGING RESEAHCH 247-48
(Klaus J. Hopt et al., eds., 1998); Elmar Gerum & Helmut Wagner, Economics of Labor Co-Determination in View of Corporate Governance in id. at 348-51.
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In August of 1995, Eisner and Ovitz reached an agreement for
Ovitz to become the president and number two executive at Disney.
Disney's board appointed Ovitz president, effective October 1, 1995.
Ovitz also was elected to Disney's board. Approval of Ovitz' compensation package fell to the compensation committee of Disney's board.
The committee consisted of an entertainment lawyer (Irwin Russell,
who was also Eisner's personal attorney), a movie star (Sidney Poitier), the editor-in-chief of the largest Spanish language newspaper in
Los Angeles (Ignacio Lozano, who also served on a number of other
corporate boards), and the chair of the Disney board's executive committee (Raymond Watson, who also served on a number of other corporate boards). 9
A key feature of Ovitz' employment contract was downside protection demanded by Ovitz, who would be giving up ownership in
CAA to join Disney. Under Ovitz' five-year employment contract, if
Disney terminated Ovitz other than for gross negligence or malfeasance, Ovitz would receive ( 1) his base salary for the reminder of the
contract, (2) three-quarters of the maximum annual bonus which he
might have received had he stayed with Disney for the reminder of
the contract (these two sums modestly discounted to reflect their immediate receipt by Ovitz), (3) immediate vesting of all stock options to
which he would have been entitled for the five years of his contract,
and (4) $10 million in lieu of the stock options to which he would have
been entitled had the contract been extended for a second five year
period.
Within a year after Ovitz' appointment as president, Eisner decided that Ovitz was not working out. On December 12, 1996, Disney
terminated Ovitz' employment, but, critically, did so without claiming cause within the meaning of Ovitz' employment contract. As a
result, Ovitz became entitled to the amounts provided for under the
contract in the event of termination without fault. The value of this
package was over $130 million. Word of what Ovitz received upon
termination at Disney sparked negative publicity and, in turn, derivative lawsuits by some Disney shareholders.
The claims of the shareholder plaintiffs in Disney revolved
around two decisions: the compensation committee's approval of the
downside protection provision in Ovitz' employment contract, 10 and
the decision to terminate Ovitz without claiming cause within the
meaning of the contract. In both instances, the plaintiffs challenged
the substantive merits of the decisions (claiming the decisions
amounted to "waste"), and the process by which the directors reached
9. E.g., THOMAS R. HuRST & WILLIAM
CORPORATIONS 560-61 (2d ed. 2005).

A.

GREGORY, CASES AND MATERIALS ON

10. The highly positive stock market reaction to the announcement of Disney's
hiring Ovitz precluded much of a claim that the directors made a mistake simply in
hiring Ovitz.
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the decisions. Essentially, the plaintiffs claimed that the termination
provision in Ovitz' contract amounted to waste, because Ovitz actually would do better by losing his job (so long as he did not commit
gross negligence or malfeasance) than by keeping his job-which is
not the incentive a company desires to create. The plaintiffs claimed
that the decision to let Ovitz depart without claiming fault constituted waste, because Ovitz had given Disney grounds to terminate
him for cause, thereby avoiding payment under the termination provision. With respect to process, the plaintiffs asserted that the board
(or the compensation committee) simply had deferred to Eisnerrather than carefully considering the impact of the termination provision (in approving Ovitz' employment contract), or without actually
even deciding upon the matter (when it came to terminating Ovitz
without claiming fault).
In almost a decade of litigation, the Disney case spawned five
published court opinions-three from the Delaware Chancery Court
and two from the Delaware Supreme Court. In the first opinion, 11
the Delaware Chancery Court dismissed the plaintiffs' complaint for
failure to plead either that the plaintiffs had made a demand upon
Disney's board, or that such a demand would be futile. While acknowledging that the large size of the payout had sparked media interest, the Chancery Court viewed the situation as an unremarkable
exercise of business judgment. On appeal, however, the Delaware
Supreme Court showed more concern. It expressed the view that the
sloppy processes allegedly followed by Disney's board, and the sheer
size of the payout to Ovitz, rendered "this a close case" both on the
process and on the waste claims. 12 In the end, the Supreme Court
affirmed the dismissal of the plaintiffs' complaint due to its "deficient
pleading," but, in an important post script, instructed the Chancery
Court to grant the plaintiffs leave to amend.
Mter following the Supreme Court's advice to seek more facts
through the exercise of shareholder inspection rights, the Disney
plaintiffs returned with an amended complaint. This new complaint
painted a picture of the Disney board virtually abdicating any real
decision-making role in the company's dealings with Ovitz. The new
complaint turned out to be enough for the Chancery Court-whose
attitude toward the case seems to have undergone a shift (as evident
in the Court's critical asides about the possible impact of the friendship between Eisner and Ovitz on the favorable treatment that Ovitz
received). This picture of a board passively abdicating decisions to
the CEO not only provided the sort of detailed factual pleading of
wrongful conduct by most of the board necessary to excuse demand, it
11. In re The Walt Disney Company Derivative Litigation, 731 A.2d 342 (Del . Ch.
1998).
12. Brehm v. Eisner, 746 A.2d 244, 249 (Del. 2000).
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also was sufficient, in the view of the Chancery Court, to get the
plaintiffs past the formidable obstacle they faced because of a liability
waiver provision contained in Disney's certificate of incorporation. 13
This provision prevented the corporation from recovering monetary
damages from its directors for breach of their duty of care, but was
inapplicable if the directors did not act in good faith or engaged in
intentional misconduct.
A couple more years and a long trial later, the Chancery Court
delivered its third written opinion. The Chancery Court remained
critical of the Disney directors in general, and Disney's CEO, Michael
Eisner, in particular. Nevertheless, the Court concluded that the directors' conduct was not so bad as to fall outside the protections of the
business judgment rule. In reaching this conclusion, the Court chose
to accept the defendants' version of a number of disputed facts, at
times despite seeming conflict with written records. For example, despite the failure of the minutes of the compensation committee to document much review of the no-fault termination provision in Ovitz'
employment contract, the court accepted the testimony of members of
the committee regarding their discussions of the contract. Similarly,
despite memoranda by Eisner characterizing Ovitz as incompetent
and dishonest, the Chancery Court accepted the defendants' position
that Ovitz had not succeeded, either because of interference by Eisner and others at Disney (Ovitz' story), or because of the ("it's nobody's fault") failure of Ovitz to fit into Disney's corporate culture
(the defendants' story), rather than because of Ovitz' gross negligence
or malfeasance (the plaintiffs' story).
On appeal, the Delaware Supreme Court affirmed-not a surprising result given that the case seemingly had come down in large
part to a factual dispute resolved against the plaintiffs by the trial
court. 14

B.

The Mannesmann Case 1 5

Mannesmann AG was a German "stock company"-roughly
speaking, a public corporation. While Mannesmann traditionally had
13. In re The Walt Disney Company Derivative Litigation, 825 A2d 275 (DeL Ch.
2003).
14. One interesting residual from the liability waiver in Disney's certificate of incorporation is that both the Chancery Court and Supreme Court opinions contain extended discussions of what it means for directors to not act in good faith. This all
seems to be beside the point, given that both courts concluded the Disney directors did
not even commit acts of gross negligence, let alone engage in the conscious acts of
indifference that might equal bad faith. Nevertheless, as a final irony, these passages
may end up being the most noted aspect of the Disney case from a doctrinal
standpoint.
15. The following description of the Mannesmann case draws upon a translation
found in FRANKLIN A. GEVURTZ, GLOBAL IssuEs IN CoRPORATE LAw 97-104 (2006)
(portions of the opinion translated by David Donald, Alexander Klauser, Klaus Linke
& Katherina Pistor). Additional factual background comes from Theodore Baums,
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produced heavy machinery and the like, starting in 1990, Mannesmann became increasingly focused on operating a cell phone network.
In the 1990s, Mannesmann expanded its cell phone activities beyond
Germany through a program of increasing its holdings in other cell
phone companies. Klaus Esser, Mannesmann's Chief Financial Officer at the time, was instrumental in this program. In May 1999,
Esser became Mannesmann's CEO. Esser successfully continued
Mannesmann's expansion by acquiring other cell phone companies.
In November 1999, a British cell phone company, Vodafone plc,
launched an effort to take over Mannesmann. Mter Esser rejected a
friendly offer from Vodafone's CEO-under which Mannesmann
stockholders would have received stock in Vodafone with a ~arket
value of 203 euros for each surrendered share of MannesmannVodafone made a hostile tender offer at 240 euros per share. Esser
and Mannesmann's board urged Mannesmann's stockholders to reject the bid as inadequate. When it eventually became clear, however, that a majority of Mannesmann's stockholders wanted to take
the Vodafone offer, Esser yielded and negotiated a friendly takeover.
The final deal, reached on February 3, 2000, valued Mannesmann
stock at 360 euros per share-thereby gaining Mannesmann stockholders a total of 63 billion euros more in Vodafone stock than the
original offer rejected by Esser. With respect to Esser himself, under
the deal he would not, except for a short transitional period, continue
to run Mannesmann, but, instead, would resign from Mannesmann's
management board effective July 31, 2000.
As a German stock company, Mannesmann had both a management board to run the company, and a supervisory board to supervise
the management board-including setting compensation for members of the management board. Because Mannesmann had over
20,000 employees in Germany, German law required the supervisory
board to have 20 members-half elected by employees and half by the
stockholders.
Mannesmann's supervisory board had delegated the task of setting compensation for members of the management board to an executive committee of the supervisory board, called the Prasidium. The
Prasidium had four members: two members who had been elected to
the supervisory board by the stockholders-Josef Ackerman (a senior
executive, and now CEO, at Deutsche Bank) and Joachim Funk
(Esser's predecessor as CEO at Mannesmann)-and two supervisory
board members selected by the Mannesmann employees-Jurgen
The Mannesmann Case: A Study of Corporate Governance Practice in Germany,
Working paper prepared for the Cambridge Conference on "EU Corporate Law
Making: Institutional Structure, Regulatory Competition, and Regulatory Strategies,"
and from Edward Taylor, Deutsche Bank's Chief Faces a Retrial, WALL S-r. J., Dec. 22,
2005, at A3.
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Ladberg (chairman of the shop council for Mannesmann) and Klaus
Zwickel (chairman of a labor union).
On February 4, 2000, two of the members of the Priisidium (Ackerman and Funk) met. Funk reported that another member of Mannesmann's supervisory board (who was also a managing director of
the largest stockholder in Mannesmann immediately prior to the
takeover) had urged the committee to award Esser a £10 million bonus in recognition of Esser's extraordinary accomplishments both
before and after negotiating the takeover, with a similar amount to
be shared among other members of Mannesmann's senior management. Funk also reported that Vodafone's management had agreed
that this would be a good idea. Funk and Ackerman agreed to this
bonus (labeled an appreciation award). Funk then called Zwickel.
Zwickel thought Esser deserved something, but that the proposed
£10 million bonus was too large. Nevertheless, because Zwickel felt
that the bonus did not relate to employee concerns, and because he
did not want to obstruct the bonus, he abstained-recognizing that
his participation without a negative vote allowed the Prasidium to
adopt the bonus.
When the German press heard about the bonus, the result was
widespread and largely negative commentary. Employee reaction,
both on and off of the board, to the bonus was negative. No effort was
made to rescind the bonus, however, and, on March 28, 2000, Mannesmann paid Esser the bonus.
On March 7, 2000, a German attorney filed a criminal complaint
with the Dusseldorf federal attorney's office against Esser and
others. Interestingly, this attorney's clientele consisted of smaller
German companies, at which, according to observers of the German
scene, there has been considerable resentment toward the generous
severance packages awarded to senior executives of larger corporations. On February 17, 2003, the federal attorney filed charges
against Ackermann, Funk, Zwickel, Ladberg, Esser and Dietmar
Droste (Mannesmann's chief officer for personnel). The prosecutor
charged that, in approving the bonus payment, Ackermann, Funk
and Zwickel had violated Section 266 of the German Penal Code.
This section provides:

Breach of Trust (Untreue)
(1) Any person who by law, administrative delegation or contract has dispositional power over the assets of others or
power to commit these assets to a third party, abuses and
breaches the duty laid on him by law, administrative delegation or trust relationship to protect the property interests of
another, and in this way causes damage to the property interests that he should protect, shall be punished with arrest
of up to five years or with a monetary fine.
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The remaining defendants were charged with aiding the breach of
trust.
The case was tried in a Dusseldorf criminal trial court in the first
half of 2004. The trial court issued a judgment acquitting all of the
defendants. The trial court concluded that, while the directors had
breached their duty in awarding the bonus, they were not criminally
liable. This was because, according to the trial court, there must be
an "aggravated" breach of duty in order for a business judgment to
violate Section 266 of the Penal Code. In this case, the trial court
found the breach was not aggravated, because the company's profits
were high and the continuity and the profitability of the company
were never threatened, the decision was made diligently and in a
transparent manner in accordance with the allocation of responsibility within the company, and the members of the Supervisory Board
did not have an unlawful purpose.
The prosecution appealed the case to Germany's Federal Supreme Court, Criminal Division, which reversed the acquittal. The
Supreme Court agreed with the trial court that the defendants had
breached their duty in awarding the bonus-the reason being th at
there was no contractual obligation to award the bonus, and, in light
of the change in control, Mannesmann could not gain anything by
giving bonuses to departing employees. The Supreme Court disagreed with the trial court, however, that only an aggravated breach
of duty violated the Penal Code. Having rejected this ground for acquittal, the Supreme Court returned the case for a retrial on a sort of
"ignorance of the law" defense provided by the German Penal Code.
Specifically, the defendants could escape conviction on retrial if it
was established that, through unavoidable error, they did not know
they were breaching their duty.
Before the retrial, the case settled. The defendants agreed to pay
5.8 million euros, and the prosecutor agreed to drop the
prosecution. 16

II.

DIFFERENCES BETWEEN DELAWARE AND GERMAN CORPORATE
LAw AND Poucv ILLUSTRATED BY CoMPARING DISNEY
AND MANN ESII-IANN

Comparing Disney and Mannesmann illustrates six fundamental
differences between Delaware and Germany when it comes to corporate law and policy. Perhaps not surprisingly, these differences go to
some of the more contentious issues in corporate law and policy.
16. Edward Taylor, Settlement Clears Path for Deutsche Bank CEO, WALL ST. J.,
Nov. 25-26, 2006, at A3.
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Judicial Deference to Directors, Generally

An evident divergence between Delaware law, as illustrated by
Disney, and German law, as illustrated by Mannesmann, lies in the
degree of deference that the Delaware and the German courts give to
directors under the business judgment rule. The factual situations in
the two cases are, of course, distinguishable. Nevertheless, the skepticism with which the German court in Mannesmann dissects the
question of whether paying the challenged bonus could produce any
offsetting advantage for the company seems at odds with the deferential way in which the Delaware courts accept the board's actions in
Disney.
Both Disney and Mannesmann pay homage to the so-called business judgment rule-the idea that courts should be reticent to second
guess the business decisions of disinterested directorsP Hence, in
Disney, the Delaware Chancery Court explained:
Because courts are ill equipped to engage in post hoc substantive review of business decisions, the business judgment
rule "operates to preclude a court from imposing itself unreasonably on the business and affairs of a corporation."18
Similarly, in Mannesmann, the German Federal Supreme Court took
care to point out:
Remuneration of officers is part of the executive and strategic tasks of the supervisory board and therefore generally
open to a relatively wide margin of business judgment and
discretion. Accepting such a margin of business judgment is
called for because taking entrepreneurial decisions generally
involves striking a balance between possible future risks and
prospects and, due of their prospective nature, it is inherent
... that the quality [of such decisions) sometimes can only be
known in hindsight. Hence no breach of duty can be found
where a decision is based on a sense of responsibility, on diligent collection of all relevant data and is aimed solely toward furthering the company's best interests.1 9
Despite its recognition of the business judgment rule, however,
the court in Mannesmann held that the directors breached their duty
to the corporation in approving the bonus. The court based this hold17. E.g., Gevurtz, supra note 3, at 287.
18. 907 A.2d at 746. Interestingly, the Delaware Supreme Court's general invocation of the business judgment rule in Disney simply characterizes the "rule" as a presumption under which directors are not liable unless the plaintiff proves they
breached their duty of care, duty of loyalty, or acted in bad faith- which, in effect,
simply says that directors are only liable for breaching their duty if the plaintiff
proves that the directors breached their duty.
19. Gevurtz, supra note 15, at 100.
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ing on the assertion that the bonus could yield no advantage for the
company. Essentially, this is the same as a waste claim in the United
States. zo To reach this result, the court went through three steps.
First, the court pointed out that Mannesmann's outgoing CEO (Klaus
Esser) had no legal claim to the award, having received all he was
entitled to under his employment contract. If the court had stopped
there, the case might have stood for nothing more than an inability to
find benefit to the corporation in anything other than contractually
bargained exchange; a viewpoint sometimes found in archaic cases in
the United States.21 The court's rationale, however, was not so limited. Instead, recognizing that a gratuitous bonus might benefit the
corporation by providing incentives for future performance-either
by the recipient or by other employees-the court next asserted that
Esser's expected departure meant that Mannesmann could not benefit from giving him an incentive to perform well on behalf of the company in the future. Finally, and most critically, the court responded
to the possibility that the bonus could provide an incentive for other
employees. Here, the court asserted that, because Vodafone was taking over management of Mannesmann, Mannesmann could gain no
advantage in terms of incentives for its executives in the future by
developing a reputation as a firm that rewards good results.
It is in this final step that the court in Mannesmann shows a
willingness to second guess business judgments under circumstances
in which a more deferential court might find a rational basis sufficient to uphold the directors' decision. Specifically, the court's assumption as to the irrelevance of Mannesmann's internal
management after the Vodafone takeover would seem subject to debate-particularly given the court's insistence on treating Mannesmann as a separate corporation when it came time to reject the
defense that Vodafone approved the bonus. Moreover, even if one accepts the court's assumption, then it becomes evident that the court's
analysis ignores the possible incentive impact of the award on
Vodafone executives, in whose hands the court assumes Mannesmann's fate will thereafter rest. Vodafone's executives might calculate that the award of the bonus, which Vodafone had approved,
heralded a similar policy of rewarding good results by them. 22
20. E.g., Brehm v. Eisner, 746 A.2d 244 <Del. 2000); Parnes v. Bally Entertainment Corporation, 722 A.2d 1243 (Del. 1999).
21. E.g., Adams v. Smith, 275 Ala. 142, 153 So.2d 221 (1963). A wag might note
t hat this view of gratuities as constituting waste would be consistent with the fact
that Germans traditionally did not tip waiters and waitresses.
22. Interestingly enough, the Mannesmann litigation produced an allegation that
there was a more immediate benefit, at least for the Mannesmann shareholders who
wanted to sell, obtained by paying the bonus. Thet·e was some evidence, albeit contested, to suggest that the representative of the holder of the largest block of Mannesmann stock going into the takeover, whose urging ultimately led the executive
committee to award the bonus, had offered the bonus to Mannesmann's CEO during
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By contrast, the Delaware Chancery and Supreme Courts in Disney were much more willing to accept the conduct of the Disney directors. A couple of examples illustrate the point.
To begin with, the Chancery Court expressed considerable displeasure with the conduct of Disney's CEO, Michael Eisner, in connection with the process by which Disney hired Ovitz. The court
pointed out that Eisner "failed to keep the board informed as he
should have," and that Eisner "prematurely issued a press release
that placed significant pressure on the board to accept Ovitz and approve his compensation package in accordance with the press release."23 The court stated that "a reasonably prudent CEO ... would
not have acted" in this manner, and that Eisner's conduct did "not
comport with how fiduciaries of Delaware corporations are expected
to act."24 Nevertheless, because Eisner was not uninformed, and because he subjectively believed that his actions were in the best interest of Disney, the court refused to find Eisner liable. As a result, the
fact that Eisner acted unreasonably, and that this unreasonable conduct "infected and handicapped the board's decisionmaking abilities,"25 escaped legal consequences.
Another example of the Delaware courts' deference to the Disney
directors comes from the courts' reaction to the decision to let Ovitz
walk away with a no-fault termination. The Disney plaintiffs argued
that the defendants should have fired Ovitz for cause, thereby precluding his receipt of the generous compensation package provided by
his employment contract in the event of a no-fault termination of his
services. Indeed, Ovitz had not accomplished much during his year
at Disney, and Disney's CEO, Michael Eisner, had penned some
rather scathing critiques of Ovitz during Ovitz' tenure at Disney.26
the final stages of the negotiation with Vodafone, and that this representative may
have hoped that such an offer would prompt the CEO to close the deal with Vodafone
rather than continue to resist the takeover. Seizing upon this aspect of the case, the
German press characterized the bonus as a "bribe" to sell the company. The prosecutors, however, did not feel they could prove this charge in the face of the representative's denials, and did not make it part of the trial. Peter Kolla, The Mannesmann
Trial and the Role of the Courts, 5 GERMAN L.J. No.7 at 1 10 (July 1, 2004), available
at http://germanlawjournal.com/article.php?id=460.
In fact, had the "bribe" characterization been proven, this would have raised yet
another possible contrast with Delaware law. in this instance regarding termination
payments to executives to take place upon takeovers (so-called golden parachutes).
Specifically, the rationale sometimes argued for upholding golden parachutes is that
they will align the interests of senior executives with the shareholders in the event of
a hostile tender otTer, by providing a financial incentive for the executives to take,
rather than resist, a deal that shareholders would like. E.g., Judith C. Machlin et al.,
The Effects of Golden Parachutes on Takeover Activity, 36 J. L. & EcoN. 861, 862
(1993).
23. 907 A.2d at 763.
24. ld. at 762-63.
25. ld. at 760.
26. In a memo written at the time of Ovitz' discharge, Eisner characterized Ovitz
as a "psychopath (doesn't know right from wrong), [who] cannot tell the truth." E.g.,
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In rejecting the no-fault termination claim, the Delaware courts
pointed to the conclusion of expert witnesses, who testified that
Ovitz' conduct did not fall so low as to meet the contractual criteria
(gross negligence or malfeasance) for termination for cause. Yet, a
more skeptical court, ala Mannesmann, might have asked whether
this conclusion was so inescapable that normal business practice
would not have called for at least attempting to negotiate a reduction
in Ovitz' rights on termination. Instead of exploring such a possibility, the Delaware courts simply point out, as part of the factual background, that Disney's general counsel stated that such a negotiation
would be unethical, expose Disney to a lawsuit, and hurt Disney's
reputation-as if hardball negotiations were foreign to Hollywood.
Yet, lost in this is the Chancery Court's reaction to the plaintiffs nofault termination claim during earlier stages of the Disney litigation.
Specifically, the Disney plaintiffs' allegation that the defendants had
breached their duty by not firing Ovitz for cause had survived the
demanding pleading standards facing a derivative suit plaintiff. 27
Moreover, the defendants in the case had not disposed of this claim
on summary judgment. Finally, no one had imposed sanctions on the
Disney plaintiffs or their attorneys for having raised the claim concerning the no fault termination. Hence, it cannot be said that Ovitz'
right to a no-fault termination was such a "slam dunk" that Disney
would have been asserting a frivolous legal position by threatening to
fire Ovitz for cause. 28 This, in turn, suggests that the defendants
gave up, without compensation, a colorable right to save $130 million. Indeed, even if one assumes that Disney had only a ten or
twenty percent chance of prevailing in any litigation with Ovitz, that
chance still had a $13 or $26 million value.
The critical point in all of this is not that the German court is
wrong in its conclusion about the impact of the bonus for Mannesmann's outgoing CEO, or that the Delaware courts are wrong in their
conclusions about the actions of the Disney directors. Rather, the discussion above simply illustrates the ability of courts to reach different results in reviewing these sorts of questionable board decisions
depending upon the degree of skepticism versus deference which the
court brings to the review. Disney and Mannesmann reached different results because the courts differed in the degree of skepticism
versus deference which they brought to the examination.
John J. Donohue HI, The Discretion of Judges and Corporate Executives: An lllSider's
View of the Disney Case, Economists' Voice, www .bepress.com/ev (Oct. 2006).
27. 825 A.2d at 289.
28. E.g., Donohue, supra note 26 (discussing extensive evidence that Ovitz should
have been fired for cause, the failure of the Disney directors to carefully consider this
evidence, and the limited factual basis. years after the fact, for the Chancery Court to
conclude that no cause existed for firing Ovitz).
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This difference between Disney and Mannesmann, in turn, raises
two questions: Are these cases aberrational, or do they typify a difference between Delaware and German law when it comes to deference
to the directors' business judgment? If they do typify such a difference, what are the normative implications?
The deference accorded by the Delaware courts in the Disney
case appears quite typical of Delaware courts' application of the business judgment rule.29 Indeed, in Zupnick v. Goizueta,3o the Delaware Chancery court applied a highly deferential interpretation of
the business judgment rule in order to uphold the sort of bonus,
based upon extraordinary past accomplishment, condemned by Mannesmann. Similarly, the greater willingness to second guess board
decisions demonstrated by the German court in Mannesmann finds
parallels both in other German court decisions and in the German
corporate statute.
A good example, beyond the Mannesmann case, of German
judges showing less deference to directors than do judges in Delaware
comes the very court opinion sometimes cited31 as importing the business judgment rule (or something like it) into German law. In the
ARAG/Garmenbeck case, 32 the German Federal Supreme Court
(Civil Division) dealt with an action brought by a couple members of a
supervisory board of a German insurance company (ARAG). These
board members challenged the decision by the board's majority declining to bring an action against the chairman of the company's
management board. The dissenting directors argued that the chairman had violated his duty of care when he lost company funds by
becoming the victim of a pyramid scheme (involving a company
named Garmembeck). A regional court found merit in the dissenters'
complaint, but an intermediate appellate court-in an opinion
marked by language about the need for courts to grant directors "decision-making prerogative"33- ruled that the complaint should be
29. E.g. , Zupnick v. Goizueta, 698 A.2d 384 (Del. Ch. 1997) (liability for a disinterested decision is very rarely established by a shareholder plaintiff, because judicial
inquiry ends if any reasonable person might conclude that the deal made sense); Gagliardi v. TriFoods Inti., Inc., 683 A.2d 1049 (Del. Ch. 1996) (there have been no
awards of money damages in Delaware against corporate officers or directors based
upon the theory that their decision was so egregious as to fall outside the protection of
the business judgment rule); Steiner v. Meyerson, 1995 WL 441999 (Del. Ch. 1995)
(decisions by disinterested directors that would be sufficiently one-sided as to constitute waste are so rare that they may, like "Nessie" [the Loch-Ness monster], be nonexistent).
30. 698 A.2d 384 (Del. Ch. 1997).
31. E.g., York Schnorbus, Tracking Stock in Germany: Is German Corporate Law
Flexible Enough to Adopt American Financial Institutions, 22 U. PA. J. IN1~L EcoN. L.
541, 612-13 (2001).
32. 175 Entscheiungen des Bundesgerichtshofs in Ziuilsachen [BGHZ] 135, 244
(Bundesgerichtshof [Federal Court of Justice], F.R.G. 1997).
33. Translation in Gevurtz, supra note 15, at 81 (from a translation in Andreas
Cabo & David C. Donald, CoMPARATIVE CoMPANY LAw (forthcoming)).
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dismissed. The dissenters then appealed to the German Federal Supreme Court.
At first, the German Supreme Court's opinion in the ARAG I
Garmenbeck case sounds not dissimilar from what one would expect
out of a Delaware court. The court recognized the need to give management board members "a wide range of free discretion" in making
business decisions, by imposing liability "only when a manager goes
significantly beyond the limits of a business judgment characterized
by responsible management oriented solely towards the good of the
corporation and based on a careful evaluation of the relevant facts." 34
Nevertheless, when it came down to the specific decision of
whether the company should bring an action against the chairman of
the management board, the court showed little deference. This began
by the court deciding that an evaluation of the merits of the likely
claim against the chairman was a matter upon which directors had
no special expertise. Hence, evaluating the merits was not a business
decision calling for deference to the directors. Neither, it turns out, is
any particular deference due to the board on the question of whether
the interest of the corporation calls for refusing to prosecute a potentially viable claim. Instead, the court explained that only in extraordinary circumstances could the supervisory board refuse to
prosecute an apparently well-grounded claim against managing directors. Rather than deferring to the directors' evaluation of whether
such extraordinary circumstances exist, the directors must establish
them for the court, which will then "perform a detailed evaluation
and balancing of the considerations for and against prosecuting the
claim."35
The German statute governing stock companies also suggests a
less deferential standard for reviewing board decisions. Interestingly
enough, the German statute contains a provision36 making directors
liable only in the event they are grossly negligent-which sounds a
lot like the Delaware version of the business judgment rule37-but
this applies just when individual creditors assert the corporation's
claim against directors. By comparison, in marked distinction from
the business judgment rule in Delaware, as the statute governing the
liability of the directors of German stock companies places the burden of proof on directors to establish their due care. 39 Most recently,
in 2005, the German legislature amended the law governing stock
34. Id. at 83.
35. Id. at 84.
36. Aktiengesetz [AktG] [Stock Corporation Act] § 93(5). For an English translation of the Stock Corporation Act, see Wirth et al., supra note 8.
37. E.g., Smith v. Van Gorkom, 488 A.2d 858, 873 (Del. 1985).
38. E.g., McMullin v. Beran, 765 A.2d 910, 916-17 (Del. 2000).
39. AktG § 93(2).
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companies to codify a business judgment rule along the following
lines:
There will be no breach of duty when a member of the management board, in making a business decision, could reasonably assume, on the basis of appropriate information, that
the member was acting in the interest of the corporation. 40
The notion that the directors will be liable unless they "reasonably"
assume they are acting in the interest of the company, however,
seems closer to traditional standards of negligence than it does to
Delaware's version of the business judgment rule. 41
This brings the discussion to the normative implications of the
different degrees of deference accorded by Delaware and German law
to the business judgments of directors. One could argue that the
greater apparent willingness of German judges to second guess business decisions is symptomatic of the statist tendencies in German political and economic philosophy, which, from the days of Bismarck,
often has endorsed an active role for government bureaucracy in
managing economic matters. 42 By contrast, the deference of Delaware courts is consistent with a philosophy more willing to put trust
in private ordering and markets. 43
In any event, whether viewed in these macro terms of different
economic and political philosophy, or in micro terms of how directors
might be expected to react to a greater or lesser degree of judicial
oversight, one might ask whether there has been any demonstrated
impact on the performance of Delaware and German corporations as
a result of this difference in the application of the business judgment
rule. If there is such an impact, no one has yet put together a convincing study to demonstrate it. 44 Of course, the fact that German
40. AktG § 93(1), para. 2, as added in 2005 (translation in Gevurtz, supra note 15,
at 85).
41. E.g. , Gevurtz, supra note 3, at 298-300.
42. E.g., Harold Baum, Change of Governance in Historic Perspective: The German Experience, in CORPORATE GOVERNANCE IN CONTEXT: CORPORATIONS, STATES, AND
MARKETS IN EuROPE, JAPAN, AND THE U.S. 6-8 (Klaus J. Hopt, Eddy Wymeersch,
Hideki Kanda & Harold Baum eds., 2005).
43. E.g., David M. Phillips, Priniciples of Corporate Governance: A Critique of
Part IV, 52 GEo. WASH. L. REv . 653, 673-82 (1984) (outlining various market restraints, which ensure that directors act with care, and thereby lessen the need for
judicial oversight of the duty of care).
44. It might be tempting to find evidence of a negative impact for the German
approach to the business judgment rule in the relatively poorer economic performance
in Germany versus the United States in recent years. Such an assertion, however,
begs the question of whether earlier periods of higher economic growth in Germany
(the 1950s through the 1980s) were the aberration, or whether the recent period of
more stagnant growth (following the costly absorption of formerly Communist East
Germany) is the aberration. Interestingly enough, Germany recently passed the
United States to become the world's largest exporter. Come in Number One, Your
Time is Up , THE E coNOMIST 12 (Apr. 14, 2007). More fundamentally, one would need
to disentangle the impact of judicial review of business decisions from a host of more
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law, as discussed later,45 is much less hospitable to shareholder litigation than Delaware law may offset seemingly more onerous substantive liability standards and thus result in a rough functional
equivalence between Delaware and Germany as far as the actual
likelihood of corporate directors facing liability. 46 Still, the difference
between Delaware and Germany in applying the business judgment
rule should give one pause before assuming Delaware courts have
come upon the optimal version of the rule. This should not be surprising, since, even within the United States, different state courts
over the years have come to very different positions as to the appropriate level of judicial scrutiny of the directors' business judgments. 47

B. Attitudes toward Directors Dealing with other Directors
A£; just discussed, the contrast between Disney and Mannes mann
seems broadly indicative of a greater willingness of German judges,
than Delaware judges, to second guess business decisions. There is,
however, a narrower way to view the German court's willingness to
second guess the directors specifically in Mannesmann. German law
seems implicitly to reflect greater skepticism toward the ability of socalled disinterested directors to protect the corporate interest when
making decisions impacting other directors, than does Delaware law
in cases like Disney .
The German skepticism of the ability of directors to deal objectively with other directors shows up most clearly in the requirement
that a German stock company (an Atkiengesellschaft or AG) have a
two-tier board. In such an arrangement, the company must have a
management board empowered to manage the company, 48 and a supervisory board-none of whose members can be on the management
board or otherwise be a senior executive of the company49-to super vise the management board. 5° Of central importance for present purposes, the obligations of the supervisory board encompass
representing the company in dealing with members of the management board 5 1-which includes setting the compensation of the members of the managing board. In other words, a critical notion behind

likely explanations for German economic and corporate performance. See, e.g., EdmundS. Phelps, Entrepreneurial Culture, WALL ST. J. , Feb. 12, 2007, at A15 (essay
by a Nobel Prize winning economist, which attempts to explain lagging economic performance in Western Ew-ope, including Germany).
45. See infra text accompanying notes 112 through 120.
46. See, e.g. , Brian R. Cheffins & Bernard S. Black, Outside Director Liability
A cross Countries, 84 TEX. L. REv. 1385, 1431 (2006).
47. E.g., Gevurtz, supra note 3, at 290-303 (outlining four variations of the business judgment rule ).
48. AktG § 76(1).
49. AktG § 105(1).
50. AktG § 111(1).
51. AktG § 112.
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requiring a two-tier board is that there should be an organizational
wall that separates the directors empowered to approve conflict-ofinterest transactions, including executive compensation, from serving with the managers whose transactions and compensation they
must approve. 5 2
By contrast, Delaware law allows members of a single board to
approve transactions between the corporation and other directors, 53
including setting compensation for any directors that also act as senior managers of the corporation- such as Eisner and Ovitz at Disney. Corporations might attempt to create a rough approximation of
the separation entailed in the German two-tier board by having a
board composed entirely of outside directors, or by delegating compensation decisions to a committee of outside directors; but there is
no requirement in Delaware law that corporations do either. 5 4
Of more direct relevance when comparing Disney and Mannes mann is the attitude of German and Delaware judges toward reviewing transactions in which some directors have a conflicting interest.
Despite the insulating impact of a two-tier board, German courts, as
exemplified by Mannesmann, have not given the supervisory board
the same degree of deference in dealing with the management board
that the Delaware courts routinely give to so-called disinterested directors, who approve transactions involving fellow members of unitary boards. In part, this reflects, as discussed earlier, a generally
less deferential approach to reviewing the directors' business judgment that appears to exist under German law. It is worth noting,
however, that the principal German cases exhibiting this lack of deference involve supervisory board decisions in which members of the
management board had a financial stake. Specifically, Mannesmann
involved compensation for members of the management board, 55
52. See, e.g., Klause J. Hopt, Corporate Governance in Germany, in. CAPITAL MARAND COMPANY LAw 304 (Klause J. Hopt & Eddy Wymeersch, eds., 2003).
53. E.g., Del. Code ann., tit. 8 § 144.
54. !d. Delaware law in this regard stands in contrast not only with German law,
but also with stock exchange listing requirements. E.g., NEw YoRK STOCK ExcHANGE
LisTED CoMPANY l.VlANUAL § 303A.05(a) (companies listed on the New York Stock Exchange must have a compensation committee composed entirely of independent
directors).
55. Moreover, among the recipients of the bonuses approved by Mannesmann's
executive committee apparently was one member of the committee itself (the predecessor to Mannesmann's CEO at the time of the takeover). E.g.. Kolla, supra note 22,
at 'll 9. The fact that this conflict-of-interest left only one disinterested director voting
to approve the transaction, with the other disinterested directors either abstaining or
not present, presumably would have tipped the scale under Delaware law against
application of the business judgment rule. See, e.g., Del. Code ann., tit. 8 § 144(a)(l )
(curing a conflict of interest if a majority of the disinterested directors approve the
transaction). The key passages of the Mannesmann opinion, however, ignore the conflict-of-interest of this one committee member- suggesting skepticism even as to a
transaction involving just members of the management board.
KETS
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while ARAG/Garmenbeck, as discussed above, 56 involved the decision of whether to sue the chairman of the management board.
By contrast, Delaware court decisions potentially limit judicial
review of transactions involving board members to the deferential
standard of the business judgment rule when such transactions receive approval from a majority of the so-called disinterested directors
on the board.5 7 Indeed, the Delaware courts in Disney gave-as described above-great deference to the decisions of the defendant directors despite commenting unfavorably throughout the litigation on
personal relationships that may have influenced those decisions. For
example, the Delaware Chancery Court wrote:
Eisner stacked his (and I intentionally write "his" as opposed
to "the Company's") board of directors with friends and other
acquaintances who, though not necessarily beholden to him
in a legal sense, wer e certainly more willing to accede to his
wishes and support him unconditionally than truly independent directors.58
In fact, among Disney's directors were Eisner's personal attorney, the
administrator of a private school attended by three of Eisner's children and to which Eisner had made substantial contributions, and
the president of a university upon whose board Eisner served and to
which he had made a $1 million contribution. Eisner, in turn, had
been close friends with Ovitz for around 25 years.
The deference shown in Disney in the face of reasons to question
the objectivity of so-called disinterested directors is very typical of
Delaware jurisprudence. 59 For example, in Beam v. Stewart, 60 the
Delaware Supreme Court refused to excuse the shareholder plaintiff
from making a demand on the board of directors of Martha Stewart
Living Omnimedia, Inc. before bringing a derivative action against
Martha Stewart.61 The plaintiff claimed that Martha Stewartwhose criminal conviction allegedly undermined the brand namehad breached her duty to the company, and that a majority of the
board members were not independent of Martha Stewart so as to be
56. See supra text accompanying note 32.
57. E.g., Cinerama v. Technicolor, Inc., 663 A.2d 1156 (Del. 1995) (business judgment rule will apply unless a majority of the board are interested in the transaction or
are dominated or controlled by the interested directors, or the interested directors do
not disclose the conflict); Oberly v. Kirby, 592 A.2d 445, 467 (Del. 1991) (approval by a
board, the majority of whose members are disinterested and independent, brings a
conflict-of-interest transaction within the scope of the business judgment rule).
58. 907 A.2d at 760.
59. E.g. , J. Robert Brown, Jr., Disloyalty without Limits: "Independent" Directors
and the Elimination of the Duty of Loyalty, 95 Kv. L. J. 53 (2006).
60. 845 A.2d 1040 (Del. 2004).
61. For a discussion of the requirement under Delaware law that the plaintiff in a
derivative lawsuit must either first make a demand upon the board, or else plead that
such a demand would be futile, see infra text accompanying notes 122-24.
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able to consider the corporation's interest in bringing a suit against
her. One might have thought that the allegations that Stewart controlled over 94 percent of the voting stock-meaning that all of the
directors served at her sufferance-and that the directors were longtime friends of Stewart, would have been enough to create a reason to
doubt the directors' ability to consider independently the corporation's interest in bringing a suit against Stewart. This was not
enough, however, for the Delaware courts. Instead, the Delaware Supreme Court affirmed the Chancery Court's dismissal of the complaint for failure to make a demand- thereby effectively leaving the
decision as to whether to sue Stewart to the board.
Curiously, the lesser apparent scrutiny applied by Delaware, as
opposed to German, judges in reviewing board decisions in which senior executives have a personal interest seems to be upside down.
After all, given the greater structural protection against bias presumably built into the two-tier board, one would think that it would be
the German judges that ought to apply less scrutiny than the Delaware judges. The likely explanation for this apparent anomaly is
that legislative and judicial responses to a problem often work like a
magnifying glass, rather than like a teeter-totter. In other words,
rather than courts viewing protective legislation as a reason to reduce their own protective scrutiny, both legislation and judicial decisions constitute a lens through which one can see society's attitudes
toward the need for protection. Hence, both the German statute and
the German court opinions reflect the attitude of a society which appears suspicious of the ability of fellow board members to protect the
corporation from each other. By contrast, both the Delaware statute
and Delaware court opinions reflect a philosophy willing to place
much more trust in the so-called disinterested director.
What then is the normative implication of this difference between Delaware and German law with respect to the trust accorded
to disinterested directors in dealing with other directors? Perhaps in
light of that nation's history it is not totally surprising that German
law would seem particularly attuned to the dangers of group think to
which so-called disinterested directors on a unitary board might be
prone. 62 Indeed, the German saying ''one crow does not gouge out the
other crow's eye"6 3 may explain why German courts apparently remain suspicious even of actions of the supervisory board impact ing
members of the management board. The facts in Disney suggest that
the Germans are right to question the ability of disinterested direc-

62. E .g., Propriety of Deference, supra note 4.
63. E.g., Theodor Baums & Kenneth E. Scott, 1'aking Shareholder Protection S eriously? Corporate Governance in the United S tates and Germany, 53 M.-t. J. CoMP. L.
31, 52 (2005).
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tors to act objectively in protecting the corporation's interest in transactions with senior management.
C.

Employee Representation on Corporate Boards

Comparing the events in Disney and Mannesmann provides an
opportunity to consider the impact of another difference between Delaware and German law. Two major attributes constitute defining
characteristics of corporate governance under German law. The previous discussion mentioned one attribute-the two-tier board. A second defining attribute is mandatory employee representation on
corporate supervisory boards under a system known as co-determination. Such employee representation is a concrete manifestation of the
stakeholder, as opposed to the shareholder primacy, model of corporate governance followed in Germany, under which those charged
with management of the corporation should serve the interests of
shareholders, employees, creditors and even the community at large,
as opposed to being exclusively, or even primarily, concerned with
maximizing profits for the shareholders.64
Under a 1952law, German firms with more than 500 employees
must have a board, one-third of whose members are elected by the
employees of the firm who work in Germany. 65 A 1976 Act goes further and requires all German firms with more than 2000 employees
to allow the employees working in Germany to elect half of the members of the supervisory board (the size of which depends, under the
Act, upon how many persons the company employs).66 The ability to
elect half the board under the 1976 Act does not quite give parity to
employees, however, since the representatives ofthe shareholders on
the board can elect the chair, who has the power to cast a tie-breaking vote. As mentioned earlier, because Mannesmann had over
20,000 employees in Germany, the 1976 Act required Mannesmann
to have a 20-person supervisory board, half of whose members were
selected by the employees. Following the same ratio, half of the
members of the four-person executive committee, which approved the
bonus to the outgoing CEO, were employee representatives.
Looking at the matter from an ex post standpoint, there is no
evident indication that the German court was any less deferential to
the Mannesmann directors, or that the Delaware courts were any
more deferential to the Disney directors, because of the presence or
absence of employee representatives among the defendants. True,
64. E.g., Baum, supra note 42, at 15; Henry Hansmann & Reiner R. Kraakman,
The Basic Governance Structure , in THE ANATOMY OF CORPORATE LAW 69 (Reiner R.
Kraakman et al. eds., 2004).
65. Betriebsverfassungsgesetz [Works Council Cons titution Act] § 76. See a lso
Wirth et al., supra note 8, at 103.
66. Mitbestimmungsgesetz [Co-determination Act] §§ 1, 7 27, 29. S ee also Wirth
et al., supra note 8, at 103.
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the German Supreme Court was probably not very impressed with
the efforts of the employee representatives to have it both wayscomplaining about the bonus, but not taking all available steps to
prevent its adoption or implementation. Indeed, the court rejected
the argument that there was no breach of duty in an employee representative's abstaining from voting on, rather than voting to approve,
the bonus. Still, this was not central to the German court's condemnation of the bonus. Moreover, the decision-making process at Disney was, as commented upon by the Delaware courts, hardly free
from fault.
What may be more interesting is to look at the matter from an ex
ante perspective. Specifically, did the presence of employee representatives on the Mannesmann board, or their absence on the Disney
board, impact either board's actions?
Looking at the events in Mannesmann, it appears at first glance
that co-determination was unhelpful in the board's dealing with the
bonus. As described earlier,67 the two shareholder representatives
on the executive committee decided upon the bonus at a session without the two employee representatives. Following this session, the
two shareholder representatives contacted one of the employee representatives (a union official). The union official agreed to be "present"
and essentially to abstain-thereby allowing the committee to approve the bonus. He did so, despite qualms about the large size of the
bonus, based upon the rationale that the bonus did not relate to "employee concerns." Generalizing from this experience, one might fear
that co-determination can weaken the ability of the supervisory
board to deal with executive compensation, since employee representatives may take a hands-off attitude toward such non-employee
concerns.
Other events surrounding the Mannesmann case, however, may
point to a different conclusion. Specifically, following public disclosure of the bonus, the Mannesmann employees and employee representatives on the board provided a locus of opposition to the bonus.
This suggests that employee representation in Germany may help
keep executive compensation in check, in a manner that is missing in
the United States as illustrated by the compensation package in
Disney.
While the events in Mannesmann provide conflicting evidence regarding the impact of employee representatives on executive compensation decisions, there are several reasons to suspect that employee
representatives will be more conservative in approving executive
compensation than are other directors. In part, as captured by the
remarks the union official on the executive committee of Mannes67. See su.pra text at page 461.
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mann's board,68 a reluctance to approve multimillion compensation
packages can be the expected response from persons for whom multimillion dollar compensation packages are largely foreign from the life
experiences of themselves and persons they know. Moreover, employee representatives are likely to be attuned to a comparison of executive compensation to compensation of rank-and-file employees. 69
Not only does such a comparison reflect simple, but powerful, jealously, this focus may also reflect the perception that more pay for the
senior executives means less for the rank-and-file. True, senior executives might argue that such an attitude assumes a zero-sum game,
whereas attracting the best senior management can actually increase
pay for the rank-and-file by producing superior business performance. Acceptance of this argument, however, is likely to run into the
self-validating psychology of workers, who might, accurately or not,
be inclined to assume that their efforts are the key to business success (often in spite, rather than because, of senior management70).
Finally, to the extent that higher compensation commonly results
from tying pay to stock price or to net-profit oriented performance
incentives, employee representatives might quite rationally assume
that such pay is counter to their interests insofar as it may motivate
efforts to reduce labor costs. 71
Regrettably, the impact of co-determination in Germany on executive compensation is one aspect of co-determination upon which
there apparently has been no empirical study.72 There is some anecdotal evidence, however, to support the conclusion that employee representatives tend to oppose more generous executive pay. For
example, in 1996, Daimler-Benz's supervisory board confronted the
issue of whether to introduce a stock option plan for managers. Like
Mannesmann, the Daimler-Benz supervisory board had 20 members,
half of whom were employee representatives. Nine of the ten employee representatives voted against the stock option plan, which
passed only by a vote of eleven to nine. 73 Actually, one suspects that
the impact of co-determination on executive compensation will rarely
manifest itself in an actual vote. Instead, it is more likely that
knowledge of possible opposition by employee representatives is factored into the choice of how generous a pay package to present to the
board. In any event, there is also some evidence from the United
States that employee representatives will oppose more generous ex68. The union official purportedly made the comment that "a lady would have to
knit a heck of a lot" to make so much money.
69. E.g., Brian R. Cheffins, The Metamorphosis of "Germany Inc.": The Case of
Executive Pay, 49 AM. J. CoMP. L. 497, 514-15 (2001).
70. The "Dilbert" cartoon strip humorously captures this attitude.
71. E.g., Cheffins, supra note 69, at 515.
72. See Gerum & Wagner, supra note 8 <discussing the various empirical studies
of the impact of co-determination in Germany).
73. E.g., Cheffins, supra note 69, at 515.
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ecutive pay. Specifically, many of the shareholder proposals made
pursuant to Securities Exchange Act Rule 14a-8,74 which seek to
limit executive pay, come from union and public employee pension
plans. 7 5
By contrast, typical directors on the boards of Delaware companies, or indeed other public companies formed within the United
States, have a background that will make them much less conservative in approving executive pay. In this regard, it is useful to look at
the members of Disney's compensation committee, who approved
Ovitz' pay package. The committee members consisted of an attorney, who specialized in the entertainment industry and thus likely
was comfortable with multimillion dollar compensation packages, a
renowned movie actor, who presumably has received significant compensation packages on various movie deals, and two other individuals, who served on the boards of a number of corporations that
probably paid well their senior executives. More broadly, the habit of
filling boards of Delaware corporations with the CEOs of other companies hardly seems like a recipe for restraint in executive pay. 76
What then is the normative implication of the possible impact of
co-determination on executive pay? At first glance, one's view of the
utility of having employee representatives on the board when it
comes to executive pay might seem to depend upon one's view as to
whether executive compensation has become too large: if one believes
that executive compensation has become too large, then having employee representatives as a source of opposition would be useful.
Even if one is agnostic about the overall level of executive compensation, however, an argument can be made for having employee representatives involved in setting executive pay. Mter all, such
representatives can bring a different, and useful, perspective on the
issue. Not only might such representatives have a different sense of
the value of money, but they might also bring an insight into the effectiveness of management from those who see its impact on a daily
basis. Of course, the possible impact on executive compensation is
only one factor to consider in weighing the advantages and disadvantages of co-determination. Given the conflicting and uncertain evi74. 17 CFR 240.14a-8. This regulation, promulgated by the Securities Exchange
Commission, gives shareholders in listed companies the right to demand that corporate management include, in the corporate proxy statement, proposals that the shareholders intend to make at the shareholders meeting.
75. E.g., William J. Holstein, Raising Labor's Hand at Annual Meetings, N.Y.
TIMES, Oct. 26, 2006, at 3-1; (interview with one of the architects of organized labor's
effort to use corporate proxy machinery to alter compensation to CEOs); David A.
Katz & Laura A. Mcintosh, Corporate Governance: Institutional Investors Ready
Proxy Season 'Wish Lists,' 236 N.Y.L.J., Nov. 10, 2006, at 5 (describing proxy proposals from union pension funds aimed at executive compensation).
76. E.g., Joann S. Lubin & Scott Thurm, Behind Soaring Executive Pay, Decades
of Failed R estraints, WALL ST. J. , Oct. 12, 2006, at Al.
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dence that exists on the broader impact of co-determination,77
however, the utility of the practice with regard to disciplining executive compensation is worth taking into account.

D. Attitudes toward Compensation of Senior Executives
Even before the results in Disney and Mannesmann, writers had
pointed to major differences between executive compensation in the
United States and in Germany. 7S These differences may help explain
the different results in Mannesmann and Disney, and the different
results in Mannesmann and Disney might help explain these differences in executive compensation. Moreover, as just mentioned in
considering the implications of co-determination's impact on executive compensation, it is difficult to separate out entirely one's normative view of the differences discussed thus far between German and
Delaware corporate law, from one's view regarding the level of executive compensation currently prevailing in the United States.
The obvious difference between executive compensation in the
United States, versus in Germany, lies simply in the amounts of compensation in the two nations. Looking to the year 2000, in which
Esser received his bonus, the average CEO in the United States received 531 times the pay of an average employee in his or her company, while, in Germany, the average CEO received only 11 times the
pay of an average employee in his or her company.79 Admittedly, the
greater number of larger corporations in the United States than in
Germany might mean that the comparison above exaggerates to
some extent the actual difference between CEO pay in like corporations. Nevertheless, a dramatic example of the disparity in like corporations received public attention in 1998, when Daimler-Benz took
over Chrysler. It turned out that the number two executive at
Chrysler received more in compensation during the prior year from
his salary, bonus and stock options than the total compensation for
that year of the top ten Daimler-Benz executives combined. 80
A difference in the nature of compensation in the United States
versus Germany has magnified the disparity in the amounts that executives receive in the two countries. As illustrated by the package
that Ovitz received from Disney, an increasing component of executive compensation in the United States comes from stock options and
77. E.g., Gerum & Wagner, supra note 8; Hopt, supra note 8.
78. E.g., Cheffins, supra note 69.
79. E.g., John C. Coffee, Gatekeeper Failure and Reform: The Challenge of Fash ioning Relevant Reforms, 84 B.U. L. REv. 301, 330 n.86 (2004); Susan J. Stabile, En ron, Global Crossing and Beyond: Implications for Workers, 76 ST. JoHNS L. REv. 815,
829 n.63 (2002). While my focus in this article is on a comparison between the United
States and Germany, a similar disparity in CEO compensation exists between the
United States and other nations as well. !d.
80. E.g., Cheffins, supra note 69, at 508-09.
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similar incentive pay. 81 This reflects a variety of factors, including
favorable tax treatment,82 accounting treatment, 8 3 and the notion
that such compensation better aligns the incentives for executives
with the interests of the shareholders. 5 4 German executives, by contrast, have received far less in variable or incentive oriented compensation. While bonuses for German executives based upon profits are
common enough, stock options or similar schemes that reward executives based upon the performance of the company's shares on the
stock market traditionally have been uncommon.ss
These differences in the amount and nature of executive compensation in United States versus Germany, in turn, may reflect a difference in attitudes toward executive compensation both within
corporations and in the broader society. Writers have pointed out
how German companies, like companies throughout continental Europe, "tend to have an equality-oriented civil service mentality."86
This attitude within German corporations appears to mirror a
broader political and social culture much more attuned to equality in
wealth distribution than is the political and social culture in the
United States.87
So, what do these differences with respect to executive compensation tell us about Disney and Mannesmann? To begin with, these
differences likely influenced the results in these two cases. From a
doctrinal standpoint, it is extremely difficult to assess the appropriateness of an executive's compensation without regard to prevailing
levels. The need to compare the challenged compensation with prevailing levels is explicit in the fairness test applied under Delaware
81. E.g., Mark Maremont & Charles Forelle, Bosses' Pay: How Stock Options Became Part of the Problem, WALL ST. J., Dec. 27,2006, at Al.
82. See, e.g., l.R.C. § 162(m) (preventing corporations from deducting more than
$1 million in compensation paid to a senior executive, unless paid as performance
based compensation, such as stock options), § 422A (providing favorable tax treatment for incentive stock options under certain restrictions); Treas. Reg.§ 1.83-7 (creating the prospect of deferral of tax upon receipt of options for which there is no
ascertainable value).
83. E.g., Lubin & Thurm. supra note 76 (before 2003, "options remained a
favorable tool for an important reason-they were essentially free, fin that) options
granted at or above the market price of a stock did not have to be recorded as a company expense in financial results").
84. E.g., Loewenstein, supra note 5, at 8 ("much of the dramatic increase in CEO
compensation is a direct result of the increase in incentive compensation in the form
of stock options, which, in turn, were implemented by corporate boards in response to
demands that CEO compensation be more closely linked to shareholder returns").
85. E.g., Stefan Prigge, A Survey of German Corporate Governance, in CoMPARATIVE CoRPORATE GovERNANCE, supra note 8, at 943, 967.
86. Cath Blackledge, Euroland Bonanza , EuROPEAN, June 8, 1998, at 20. See also
Cheffins, supra note 69, at 513-16; Kolla, supra note 22, at '11 15.
87. E.g., Umfrage: Gerechtigkeit vor Freiheit, Zeit online, Tagesspiegel, http://
www.zeit.de/news/artikel/2006/12/02/83097.xml (Dec. 2, 2006) [hereinafter, Survey)
(article reporting on a survey by the German newspaper, Welt am Sonntag, which
found that a majority of Germans (58% versus 34%) prefer "social justice"-i.e., income equality-to economic freedom).
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law to conflict-of-interest transactions that lack disinterested director
approval.88 Even with disinterested director approval, such a comparison remains relevant in assessing the outer bounds of acceptable
compensation under the business judgment rule in Delaware.s9 So,
had Ovitz' termination rights not reflected what he gave up from
leaving his existing position, it is likely that there would have been a
different result in Disney.9o Admittedly, the court in Mannesmann
put aside discussion of whether the amount of the bonus was unreasonable in relation to the recipient's task and position; instead finding no benefit to the company that would justify any bonus. Yet, it is
impossible to believe that the court would have condemned a more
modest token of appreciation-the traditional gold watch, as opposed
to a bonus of extraordinary size relative to German compensation
levels-on the ground that the corporation could gain no benefit
under the circumstances. 9I
Moreover, influence between prevailing practices and legal rules
flows in both directions. Not only do the prevailing levels of executive
compensation exert a pull on judicial results, but the underlying law
reflected in judicial results exerts an influence over executive compensation. Of course, being very recent decisions, the impact of Disney and Mannesmann themselves may yet to be fully felt. These
decisions, however, reflect longer standing statutory and judicial doctrine and attitudes, which have had plenty of time to explain some of
the difference in executive compensation in the United States and
Germany. This article has already discussed the lesser deference apparently accorded by German, as compared with Delaware, courts toward directors' decisions, particularly, as with executive
compensation, when the decision involves other directors, as well as
the possibly limiting influence that co-determination might have on
executive compensation.
One additional difference particularly with respect to executive
compensation in German, as opposed to Delaware, law comes from
the fact that the German stock company law, unlike the Delaware
88. E.g., Wilderman v. Wilderman, 315 A.2d 610 (Del. Ch. 1974).
89. E.g., Lewis v. Vogelstein, 699 A.2d 327, 339 (Del. Ch. 1997) ("option grants to
directors of this size seem ... sufficiently unusual to require the court to refer to
evidence before making an adjudication of their validity and consistency with fiduciary duty"); E. Norman Veasey, Sta/.€-Federal Tension in Corporate Governance and
the Professional Responsibilities of Advisors, 28 J. COHP. L. 441, 447 (2003) (it is a
myth that there are no "limits" to executive compensation under the law).
90. 906 A.2d at 58 ("[t]he [compensation] committee members knew that by leaving CAA and coming to Disney, Ovitz would be sacrificing 'booked' CAA commissions
of $150 to $200 million-an amount that Ovitz demanded as protection against the
risk that his employment relationship with Disney might not work out.").
91. E.g., Andreas Ransiek, Anerkennungspramien un.d Untreue- Das "Mannesmann"-Urteil des BGH, NJW (Neue Juristische Wochenschrift) 2006 Heft 12, p. 814
(traditional parting gift.s to corporate officials remain acceptable under German law
despite Mannesmann).
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corporate statute, contains a provision specifically addressing limits
on executive compensation. This section requires the supervisory
board to ensure that the total compensation of each member of the
management board is reasonable in relation to the tasks of the member and the situation of the company. 92 Such an explicit statutory
command that compensation be reasonable arguably empowers
courts to review compensation with a greater degree of scrutiny than
would more generalized notions of fiduciary duty, and might thereby
operate to restrain executive compensation levels in Germany.93
This brings the discussion to the normative implications of the
difference in executive compensation between Delaware and German
corporations as reflected in Disney and Mannesmann. In fact, there
may be at least five implications one can draw.
To begin with, as others have pointed out already, 94 this gap may
say something about the question of whether compensation in the
United States lacks sufficient relation to actual performance. Specifically, one must ask whether CEOs in the United States perform so
much better than CEOs in Germany to require compensation over
500, versus over 11, times the average worker's salary.
The situations in Mannesmann and Disney, however, raise a
more difficult normative issue with respect to executive compensation: is there a social problem with huge executive pay packages, even
if tied to performance? After all, in Mannesmann, Esser's bonus may
seem large in absolute terms (certainly by German standards), but
was small in proportion to the added wealth realized by the Mannesmann shareholders in the Vodafone takeover. In Disney, Ovitz' termination package, while huge in absolute terms, appears designed to
compensate Ovitz for commissions he would give up by leaving his
talent agency to join Disney-which commissions presumably reflected a percentage of the income he gained for the agency's clients.
The evident hope behind paying this to Ovitz was that he would
make more money for Disney by coming up with blockbuster movie
deals. Hence, in both cases, one might justify the pay package based
upon the goal of wealth creation for the corporation or its shareholders; yet, in both cases, the result of such large pay packages seemingly is to increase inequality in income between those at the top and
those in the middle of the corporate workforce. This fact, in turn,
raises a fundamental philosophic question upon which United States
and German societies differ: this being, is it more important to soci92. AktG § 87( 1).

93. E.g., Cheffins, supra note 69, at 526.
94. E.g., Troy A. Paredes, Too Much Pay, Too Much Deference: Behavior Corporate
Finance, CEOs and Corporate Governance, 32 FLA. ST. U. L. REv. 673, 707 (2005)
(proponents of the view the U.S. senior executives are overpaid often point out that
managers in Europe and Asia are paid much less than their U.S. counterparts and,
the argument seems to imply, are sufficiently industrious).

482

THE AMERICAN JOURNAL OF COMPARATIVE LAW

[Vol. 55

ety to reduce inequality in wages, or to maximize wealth creation, if
necessary, at the expense of greater inequality? 95
Next, in an increasingly global economy, one must ask whether
the large gap in senior executive pay between the United States and
Germany can endure. Specifically, why have German executives not
migrated in sufficient numbers to Delaware corporations so as to
force an increase in executive compensation by German companies
(or a decrease in executive compensation by Delaware corporations)?
Indeed, some have suggested96 that Mannesmann may be best understood as a "finger in the dike" in an attempt to hold back an alignment already underway of the compensation of German senior
executives to come closer to senior executive compensation levels prevailing in the United States. 97 The corollary is to provide another
example of the tension between globalization and the preservation of
local social policies.
Disney and Mannesmann also have normative implications with
respect to what sort of achievement compensation packages should
reward. The bonus in Mannesmann rewarded, for the most part, actions by the departing CEO that increased the price received by the
Mannesmann stockholders upon the sale ofthe company to Vodafone,
rather than increased corporate performance for the benefit of all
stakeholders in the company. As mentioned earlier, for a variety of
reasons, German corporations traditionally have been reluctant to
provide stock options, or other executive compensation tied to maximizing value for the stockholders-which formed the bulk of Ovitz'
package. An issue raised in both situations is the extent to which
German corporations should adopt incentive pay plans that reward
maximizing wealth for the shareholders, as opposed to running the
corporation for the benefit of all stakeholders.
One final aspect of the bonus in Mannesmann is that it presumably would not have violated the board's duty had the CEO's employment contract called for such a performance bonus. This, in turn,
creates an incentive for contractual pre-commitment to bonus pay.
Disney suggests the downside to such a contractual pre-commitment:
Ovitz received a huge payout despite poor results. True, corporations
can try to draft contracts only to reward good performance by the
particular official, but that is not always easy. Stock options, for example, reward market performance regardless of the role of the par95. E.g., David Brooks, The American Way of Equality , N.Y. TIMES, Jan. 14, 2007,
at 4-14 (reviewing the work of sociologist, Seymour Lipset, whose studies of American
exceptional ism contrast the willingness of persons in the United States, as opposed to
persons in other western societies, to accept income equality); Survey, supra note 87;
Martin Conyon & Kevin Murphy, The Prince and the Pauper? CEO Pay in the US and
the UK, 110 EcoN. J. F640, F667-68 (2000); Ronald Dore, Comment: Papers on Employees and Corporate Governance, 22 CoMP. LAB. L. & PoL'Y J. 159, 160-61 (2000).
96. E.g. , Kolla, supra note 22, at 'II 2.
97. E.g., Cheffins, supra note 69, at 497-98.
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ticular recipient. 98 By contrast, the appreciation award in
Mannesmann allowed the corporation to reward good results after
seeing them, and without the burden of drafting a contract that ensured the corporation only paid off for what were good results attributable to the CEO. The comparison between Mannesmann and Disney
thus shows how legal rules with respect to executive pay structures
might sometimes create perverse effects.

E. Deference to Shareholders
A fifth difference between Delaware and German law illustrated
by comparing Disney and Mannesmann involves the ability of shareholders to waive claims against directors for breach of fiduciary duty:
specifically, German law is far more restrictive of such shareholder
power than is Delaware law.
One cloud that hung over the plaintiffs in Disney was a provision
in Disney's certificate of incorporation containing the liability waiver
allowed by Section 102(b)(7) of the Delaware General Corporation
Law.99 Section 102(b)(7) authorizes Delaware corporations to include
a provision in their certificate of incorporation that eliminates a director's liability for monetary damages to the corporation, or to its
shareholders, for breach of fiduciary duty-except if the breach is of
the duty of loyalty, is from acts that are not in good faith or involve
intentional misconduct, is for improper issuance of a dividend, or involves a transaction in which the director obtained an improper personal benefit. Essentially, by virtue of agreeing to such a certificate
provision, the Disney shareholders had thrown away the company's
right to assert a straightforward claim that the board had been
grossly negligent in breach of its duty of care. In the end, it turned
out that the invocation of the business judgment rule by both the
Chancery and Supreme Courts in Disney rendered Disney's charter
waiver provision unnecessary to the outcome of the case. Still, all the
attention paid by the litigants and courts to the question of whether
the Disney directors had breached their non-waiveable duty of good
faith, as opposed simply to acting in a grossly negligent manner, suggests that the waiver seriously complicated life for the plaintiffs. 100
98. E.g., Lucian A. Bebchuck et al., Managerial Power and Rent Extraction in the
Design of Executive Compensation, 69 U. CHI. L. REv. 751, 795-834 (2002).
99. Del. Code ann., tit. 8 § 102(b)(7).
100. Faced with the waiver, the plaintiffs in Disney concocted a series of arguments that barely, if at all, pass the straight face test. The first was to assert that
proof of the defendants' gross negligence-even if ultimately futile in establishing liability because of the waiver-was nevertheless relevant because it would flip the burden of proof to the defendants to establish the fairness of Ovitz' contract. Only
thereafter, once the defendants failed to prove the fairness of the contract, would the
court need to deal with the waiver. Presumably recognizing, however, that this reasoning only delayed their need to overcome the liability waiver, the plaintiffs then
sought to equate a lack of good faith with gross negligence. Acceptance of this equa-

484

THE AMERICAN JOURNAL OF COMPARATIVE LAW

[Vol. 55

In contrast to Delaware's Section 102(b)(7), the German corporation statute significantly limits the ability of shareholders to waive
even the company's duty of care claims against its directors. Such a
waiver can only occur for claims more than three years old; essentially operating as a sort of shareholder imposed statute of limitations. Moreover, shareholders cannot waive claims against the
company's directors if holders of at least ten percent of the stock
object. 101
The German lack of deference to the shareholders in matters of
fiduciary duty is not limited to the German corporate statute. The
court in Mannesmann took a hyper technical view of whether shareholder approval would nullify the directors' breach. Vodafone- who
was acquiring Mannesmann, and who, by the time of the payout,
owned 98.66 percent of the outstanding stock in Mannesmann-approved the bonus. Reasoning from general principles that there is no
criminal breach of trust ifthe owner of the entrusted assets approves
the disposition in question, the court in Mannesmann conceded that
stockholder approval of the transaction could have avoided liability
for the defendants. Nevertheless, the court rejected the shareholder
approval defense, because the stockholders never voted on the bonus,
and Vodafone did not yet own all of the stock.
Admittedly, the notion that less than unanimous shareholder approval cannot save a transaction amounting to waste is consistent
with basic Delaware corporate law doctrine. 102 Yet, it is almost impossible to believe that a Delaware court would find a transaction
approved by a 98.66 percent shareholder (so long as that shareholder
had no conflict-of-interest) constituted waste in the first place. 103
What then are the normative implications of the difference between Delaware and German law with respect to the ability of shareholders to waive breaches of fiduciary duty by corporate directors?
Underlying the restrictive German approach are potentially different
tion, however, would render liability waivers entirely pointless, since the business
judgment rule in Delaware precludes liability in the absence of gross negligence in
any event. E.g., Smith v. Van Gorkom, 488 A.2d 858, 873 (Del. 1985). Not surprisingly, therefore, the Delaware Supreme Court rejected this interpretation. Of course,
the failure of the plaintiffs to establish gross negligence would seem to render this
whole tangent rather moot. Still, the necessity for the plaintiffs to assert such far
fetched positions did not help their credibility on other issues, such as whether the
defendants were grossly negligent.
101. AktG § 93(4).
102. E.g., I n re Wheelabrator Tech. , Inc. Shareholders Litig., 663 A.2d 1194, 1203
(Del. Ch. 1995); Gottlieb v. Heyden Chern. Corp., 33 Del. Ch. 177, 91 A.2d 57, 58
(1952).
103. C{Honigman v. Green Giant Co., 208 F. Supp. 754, 762 (D. Minn. 1961), affd,
309 F.2d 667 (8th Cir. 1962) ("the court cannot ignore the persuasive fact that the
holders of 92.3 percent of all outstanding Class B stock concluded that the plan was
fair to them and likewise to the corporation").
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views from Delaware on a couple of policy questions raised by allowing shareholders to contract out of fiduciary duties.
To begin with, given Germany's embrace of the stakeholder
model of corporate governance, one might guess that the German
law's reluctance to allow shareholder waiver is based, at least in part,
upon a concern that employees, creditors and others beyond the
shareholders, who have a stake in the corporation, might be
p1·ejudiced (even in situations short of insolvency) by shareholders
waiving corporate claims. In fact, however, the Mannesmann opinion
seems to reject this notion. The German court explicitly states that
stockholder approval-had it occurred in a formal stockholder meeting or by 100 percent of the outstanding stock-would have constituted approval of the loss of assets by the owner of the assets for
purposes of precluding a prosecution for breach of trust.
Instead of reflecting the stakeholder model, it appears that the
German law's reticence about stockholder waiver reflects a desire to
protect stockholders from their own actions. This may, in part, again
reflect a paternalistic view implicit in the statist traditions of German political and economic philosophyJ04 It also, in part, may reflect the view implicit in the decision of the German Supreme Court
in ARAG I Garmenbeck, which suggests that only in extraordinary circumstances would it make sense not to pursue a potentially viable
legal claim in court. tos
Interestingly, the facts in Disney can shed some light on the concern that shareholder waiver of fiduciary duty might be ill considered. The failure of Disney's directors to ask for shareholder
ratification of their actions regarding Ovitz makes one wonder if the
Disney shareholders would have agreed to waive this claim at the
time, and, in turn, raises the question of whether the shareholders
truly appreciated the future impact of their action when they agreed
to the liability waiver provision in Disney's charter. los

F.

Public versus Private Enforcement of Fiduciary Duties

The sixth difference between Delaware and German laws illustrated by the comparison of Disney and Mannesmann involves the
mechanism for enforcing fiduciary duties: Disney was a shareholder
derivative suit seeking corporate recovery, while Mannesmann was a
criminal prosecution seeking fines or prison. This difference, in turn,
raises two questions: the first is whether the difference is coinciden104. See supra text accompanying note 42.
105. See supra text accompanying note 35.
106. Of course, the fact that the plaintiffs in Disney ultimately lost after an expensive trial might suggest that the Disney liability waiver was a wise provision; yet, the
fact that the case went thorough the exper.sive trial despite the provision suggests
that all the provision accomplished was to further complicate and thereby add to the
expense of the litigation.

486

THE AMERICAN JOURNAL OF COMPARATIVE LAW

[Vol. 55

tal, or symptomatic of the way in which the two jurisdictions are
likely to react to cases of this nature. The second question is whether
this difference carries any normative implications.
Criminal prosecutions of corporate officials accused of enriching
themselves at corporate expense occur in the United States. Indeed,
the prosecution of the former Tyco CEO, Dennis Kozlowski, (in a case
known for its $6000 shower curtains) provides a recent example. 107
Nevertheless, such prosecutions in the United States, as illustrated
by the Tyco case, tend to involve egregious misconduct, and they normally target the corporate officials who enriched themselves, rather
than the directors who either approved, or did not prevent, the misappropriation. lOB Interestingly enough by way of comparison, in the
first trial in the Mannesmann case, the trial court exonerated the defendants based upon the lack of an "aggravated" breach of their fiduciary duty. Thus, the trial court attempted to limit criminal liability
under German law to the same sort of egregious cases that prosecutors in the United States might pursue. The German Supreme Court,
however, rejected this limitation.
The typical action in Delaware (and in the United States generally) against both corporate officers accused of receiving excessive
compensation or otherwise gaining unfair advantage at corporate expense, and the directors who approved, or failed to prevent, such conduct, is a shareholder derivative suit109-as in Disney. Through such
an action, a shareholder of the corporation, no matter how small the
shareholder's interest, can bring a lawsuit seeking recovery for the
company. 110 Of course, one might ask why a shareholder with aminuscule stake in the corporation would file a lawsuit seeking recovery
for the company. A principal answer is the availability of attorney's
fees for the shareholder plaintiffs lawyer in the event the shareholder plaintiff succeeds in obtaining some sort of recovery for the
corporation. 111
A variety of procedural impediments have rendered shareholder
actions to obtain corporate recovery much less viable in Germany.
107. E.g., JEF~'REY D. BAUMAN ET AL., CoRPORATIONS LAw AND Poucv. MATERIALS
AND PRoBLEMS 157-58 (5th ed. Supp. 2006).
108. See, e.g., BernardS. Black et al., Outside Director Liability, 58 STAN. L. REv.
1055, 1131 (2006) (no criminal prosecution pursuant to federal securities laws has
been brought against an outside director for oversight failures); Lisa M. Fairfax,
Spare the Rod, Spoil the Director? Revitalizing Directors' Fiduciary Duty through Legal Liability, 42 Hous. L. REv. 393, 394 (2005) (over the last 20 years there has been a
virtual elimination of legal liability, including criminal liability, on corporate directors who breach their duty of care).
109. E.g., JAMES D. Cox ET AL., CoRPORATIONS 398-99 (1997).
110. E.g., Kamen v. Kemper Financial Services, Inc., 908 F.2d 1338, 1349-50 (7th
Cir.), rev'd on other grounds, 500 U.S. 90 (1991).
111. E.g., Jonathon R. Macey & Geoffrey P. Miller, The Plaintiffs' Attorney's Role
in Class Action and Derivative Litigation: Economic Analysis and Recommendations
for Reform, 58 U. CHI. L. REv. 1, 7-8 (1991).
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The basic scheme in the German statute governing stock companies,
like Mannesmann, looks to the supervisory board to represent the
corporation in bringing a legal action against members of the management board. 112 In addition, the German stock company st atute
allows a vote of the stockholders at the stockholders meeting to command a suit by the corporation against members of the management
or supervisory board. The stockholders can command such a suit by a
majority vote, or even by a vote of ten percent of the outstanding
shares (so long as the owners of the ten percent held their stock at
least three months). 11 3
Collective action problems, however, can render the ten per cent
requirement an insurmountable hurdle in a widely held corporation.114 This, in turn, led to a 1998 amendment to the German Stock
Company Act. Under this amendment, holders of five percent , or
500,000 euros worth, of the company's outstanding stock could petition the court to appoint a special representative upon a showing of
facts that justify a strong suspicion of damage to the company from
management improprieties or serious violations of the law or articles.
The representative must bring an action on behalf of the company if
the representative concludes that the action offers a reasonable prospect of success. 115 Implicitly recognizing that even this five percent
or 500,000 euros requirement has rendered shareholder suits impractical, 116 a 2005 amendment allows stockholders with one percent, or
100,000 euros worth, of the outstanding stock to bring a lawsuit on
behalf of a German stock company if evidence justifies the suspicion
of illegal activities or a serious violation of the law or articles; albeit,
the shareholders must first make a demand upon the board, and the
board can have the suit dismissed if the board can show the court
that not suing would be in the overriding interest of the company.117
This 2005 change, however, obviously postdates the events in
Mannesmann .
Corporate law rules are not the only practical impediment to
shareholders' actions in Germany. As suggested above, rules governing attorneys fees are critical to whether a shareholder with a
small stake in the corporation will bring an action on behalf of the
112. AktG § 112.
113. AktG § 147(1).
114. E.g., Kristoffel Grechenig & Michael Sekyra, No Derivative S hareholder Suits
in Europe: A Model of Percentage Limits, Collusion and Residual Owners, (Columbia
University Center for Law and Economics Studies, Working Paper No. 312, 2006),
available at SSRN: http ://ss rn.com/abs tract=933 105.
115. AktG § 147(3).
116. S ee, e.g ., HANs C. HIRT, THE ENFORCEMENT OF DIRECTORS' DuTIES IN BRITAIN
AND GERMANY: A CoMPARATIVE STUDY WITH PARTICULAR REFERENCE TO LARGE CoMPANIEs 304 (2004) (the five percent or 500,000 eur os threshold for bringing a shareholder action rem ains a forma ble barrier in practice).
117. AktG § 148. See also Baums & Scott, supra note 63, at 52.
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corporation. German law, like much law outside of the United
States, presents a significant barrier in this regard. 11 8 Specifically,
the loser pays rule followed by Germany places a significant fmancial
risk upon the complaining shareholder, who, after all, personally recovers nothing if the action on behalf of the corporation succeeds, but
stands to reimburse the defendants' attorneys fees (as well as the
costs of the special representative appointed to prosecute the case on
behalf of the corporation) if the defendants prevail. 119 Moreover,
German law prohibits the contingent fee arrangements used in the
United States to shift the risk of unsuccessful litigation from the
shareholder plaintiff to the plaintiffs attorney, in exchange for the
attorney obtaining more generous compensation in the event of a successful prosecution of the case. 12o
What are the normative implications of this difference in the viability of shareholder derivative actions in Delaware and Germany?
Critics of the derivative suit in the United States commonly contend
that all too many shareholder derivative suits are meritless claims,
whose main consequence is to cost the corporation money. 121 Disney
might seem to present a case in point. The litigation took the better
part of a decade; involved two trips to the Delaware Supreme Court;
required a full blown trial lasting 37 days; after all of which the
plaintiffs lost on every one of their claims. As a result, the Disney
corporation will end up being obligated to indemnify the defendants
for their undoubtedly large legal bills.122
Under Delaware law, the main protection of the corporate interest in avoiding meritless derivative suits is the requirement that the
plaintiff either make a demand on the board of directors to address
the alleged misconduct, or else plead with particularity an excuse for
not making such a demand. 123 The basic excuse is that demand
would be futile in that all or a majority of the board of directors either
are the wrongdoers themselves or under the control of the wrongdoers.l24 Put in the language of the Delaware courts' formulation, the
plaintiff must plead with particularity facts that create a reasonable
doubt that the directors are disinterested and independent or that
their decision is otherwise protected by the business judgment
rule. 125
118. E.g. , Cheffins & Black, supra note 46, at 1425.
119. AktG § 147(4). See also Hirt, supra note 116, at 302-03, 305, 309 (loser pays
rule provides the ultimate deterrent to shareholder actions under German law).
120. E.g., Angelika Hoche, The Legal System , in 1 BusiNESS TRANSACTIONS INGERMANY§ 4.05[3] (Dennis Campbell et al. eds., 2005).
121. E.g., Romano, supra note 7.
122. E.g., DeL Code ann., tit. 8 § 145(c) (corporation must indemnify its directors
for their legal expenses when they prevail in an action arising out of their positions).
123. E.g. , Grimes v. Donald, 673 A.2d 1207 (1996).
124. E.g. , FRANl<LIN A. GEVURTZ, CoRPORATION LAw 403 (2000).
125. E.g., Aronson v. Lewis, 473 A.2d 805 (DeL 1984).
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What this rule essentially does is to grant Delaware courts fairly
flexible control over the spigot through which derivative suits must
flow. The court can nitpick to death pleadings in a case whose broad
outlines suggest to the court that there is probably not much there, 126
or take a more liberal approach to a case the court feels from its broad
outlines ought to go forward. 127 The application of this flexible approach is visible in Disney. In the litigation's first visit to the Delaware Supreme Court, the court held that the pleadings were
insufficient, but, in an unusual and perhaps telling act of liberality,
instructed the Chancery Court to allow the plaintiffs an opportunity
to amend. 1 28 Thereafter, the Chancery Court, in an opinion marked
by its aspersions of Disney's management, denied the defendants'
motion to dismiss the plaintiffs' amended complaint, and held that
the plaintiffs adequately pled that demand was futile.l 2 9
One obvious criticism of Delaware's approach to the demand rule
is that it presents a high risk of screening out ultimately meritorious
claims, since the court is attempting to intuit the merits based upon
pleadings, before the plaintiff has had a chance to take discovery. 130
Disney presents a flip-side problem, in that the court did not screen
out a case that ultimately completely failed at trial. Yet, to view the
Delaware courts' demand rule decisions in the early stages of the Disney litigation as simply an evaluation of the probable merits may
take too narrow a view. These courts were confronted with a seemingly outrageous transaction that had garnered significant negative
publicityJ31 Under such circumstances, interests of institutional legitimacy might well call for a trial on the merits, rather than summary disposition. In this manner, all the facts, including those that
ultimately served to exonerate the defendants, could become part of
the public record. In this sense, the decision to permit the Disney
126. E.g. , Aronson v. Lewis, 473 A.2d 805 (Del. 1984) (allegations that the board
approved a compensation package, which amounted to waste because it paid the retired CEO even if he was unable to work, and that the board was not independent of
the retired CEO, as evidenced by the facts that he owned 47 percent of the outstanding stock, picked each board member, and had received favorable treatment from the
board, were insufficient to excuse demand); Levine v. Smith, 591 A.2d 194 (Del. 1991)
(allegation that the directors "did nothing" to inform themselves prior to rejecting the
plaintiff's demand was insufficient to plead that the directors took no action to inform
themselves prior to rejecting the plaintiffs demand).
127. E.g., In re Ebay, Inc., 2004 Del. Ch. Lexis 4, (2004) (allegations that the corporation's stock option plan gave the directors an incentive to retain their positions and
thus made them beholden to prospective defendants, who held less than half of the
outstanding stock, were sufficient to excuse demand in a case involving spinning of
IPO shares); Parnes v. Bally Entertainment Corporation, 722 A.2d 1243 (Del. 1999)
(allegation that various payments were made to the CEO in exchange for his support
of a merger was sufficient to excuse demand).
128. 746 A.2d at 267.
129. 825 A.2d at 287-91.
130. E.g. , Gevurtz, supra note 124, at 432.
131. E.g., Bruce Orwall & Joann S. Lublin, Entertainment: The Rich Rewards of a
Hollywood Exit, WALL ST. J., Dec. 16, 1996, at B-1.
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case to proceed to trial-even if the defendants ultimately prevailed- provided a potentially salutary relief valve.
By contrast, the criminal prosecution in Mannesmann illustrates
what can happen in a high profile transaction, perceived by the public as outrageous, in the absence of a viable opportunity for civil adjudication. In the United States, a corporate attorney, whose clientele
were appalled by a bonus to an outgoing CEO, might have searched
for a shareholder who could serve as the named plaintiff in a derivative suit. Without an economically realistic prospect of bringing such
a suit, the Dusseldorf attorney outraged by the Mannesmann bonus
filed a complaint with the German Federal Attorney's office. 1 3 2 With
no visible shareholder civil litigation to meet the public demand for
action, increased pressure existed for a criminal prosecution. 1 33 This
is not to say-as the prosecutions growing out of the En ron, I 34
Worldcom135 and similar scandals 1 36 in the United States illustrate-that the prospect of civil actions precludes criminal prosecutions. It is simply to suggest that the absence of realistic civil
alternatives makes criminal prosecutions more likely.
Looking at the impact of this difference, reasonable minds may
disagree as to whether greater criminalization of breaches of fiduciary duty is necessarily a bad thing. 1 37 Perhaps not surprisingly, this
disagreement manifests itself in apparently differing attitudes prevailing in the United States versus Germany on the use of criminal
sanctions for breach of duty. For Germans, the notion of criminalizing the failure diligently to protect corporate assets entrusted to one's
control seems to have provoked no dissent; the criticisms of Mannes mann in the German literature instead revolve around whether there
was a culpable breach. 1 38 By contrast, one suspects that the Ameri132. See supra text at page 461.
133. E.g., Allan Hall, Defendants "Likely to be Let orr the Hook" in Mannesmann
Trial, EvENING STANDARD, July 21, 2004, at 35 (quoting a German business consultant, who stated that the Mannesmann prosecution was in many ways politically motivated and supported by the German chancellor to appease the unions).
134. E.g., John C. Roper, For Prosecution No Sure Route to Lay's Estate, Hous.
CHRON., Aug. 20, 2006, at 1.
135. E.g., Brooke A. Masters, Ebber's Prosecutors Questioned on Tactics, WASH.
PosT, Jan. 31, 2006, Business Section.
136. E.g., Associated Press, Adelphia Pounder John Rigas Found Guilty, http://
www.msnbc.msn.com/id/5396406.
137. Compare John C. Coffee, Does "Unlaw{uzn Mean "Criminal"?: Reflections on
the Disappearing Tort/Crime Distinction in American Law, 71 B.U. L. REv. 193
(1991) (should limit criminalization), with Harry V. Ball & Lawrence M. Friedman,
The Use of Criminal Sanctions in the Enforcement of Economic Legislation: A Socia·
logical View, 17 STAN. L. REv. 197 (1965) (supporting criminalization of conduct condemned for economic policy reasons). See also Christine Hurt, "The Unciuilization of
Corporate Law" (Feb. 2007), University of Illinois Legal Working Paper Series. University of Illinois Law and Economics Working Papers. Worki:n,g Paper 71. http://
law.bepress.com/uiuclwps/pa pers/art71.
138. E.g. , Kolla, supra note 22, at ~ 3 ("[a]lthough it would be a legitimate use of
state power to criminalize excessively large executive salaries, the location of the line
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can readers of this article find the criminal prosecution in Mannesmann to be disproportionate to the purported wrongdoing, even
assuming a breach of duty.
At any event, one should be wary of the unintended consequences of a system in which breaches of fiduciary duty are met more
with public criminal prosecutions, as opposed to private civil actions.
One additional possible explanation of the result in Mannesmann is
that the opinion came from the German Federal Supreme Court's
criminal division, which was not as experienced in dealing with corporate law as the civil division. By contrast, shareholder derivative
suits in Delaware fall within the jurisdiction of the highly knowledgeable Chancery Court. 1 :~ 9 In addition, the German court's readiness to
resolve doubts against the Mannesmann directors, as compared to
the Delaware courts' willingness to give the Disney directors the benefit of the doubt, might, in part, reflect an unintended (and unexpected consequence) of Mannesmann being a criminal prosecution,
while Disney was a shareholder derivative civil suit. At first glance,
given the traditional high burden of proof in criminal actions (including in Germany 140), courts should be more willing to give the defendants the benefit of the doubt in criminal, as opposed to civil, actions.
This, however, ignores an important psychological, as opposed to doctrinal, factor. Specifically, government prosecutors may well enjoy
greater credibility than plaintiffs' attorneys, who make a business
out of bringing derivative suits on behalf of shareholders with a minuscule stake in the company in order to collect fees.
Ill.

CONCLUSION

Delaware and Germany have been two of the most influential
jurisdictions when it comes to the export of corporate law. Disney
and Mannesmann show how these two jurisdictions have reacted to
common concerns with executive compensation in ways that reflect
different positions on some of the more contentious issues in corporate law. These differences, in turn, carry a number of normative
implications regarding the appropriate degree of deference to corporate directors; the degree to which disinterested directors should be
trusted to protect the corporation in dealing with other directors; the
utility of employee representation on corporate boards; the size and
structure of executive compensation; the ability of shareholders to
waive claims for breach of fiduciary duty; and the means by which to
enforce fiduciary obligations.
in the sand between legal and criminal salaries is extremely contentious"); Ransiek,
supra note 91; Michael Kort, Mannesmann: Das ,Aus" fur nachtraglich uorgesehene
Vorstandsuergutungen ohne Anreizwirkung?, NZG 2006 Heft 4, p. 131.
139. E.g., Jill E. Fisch, The Peculiar Role of the Delaware Courts in the Competition
for Corporate Charters, 68 U. CJN. L. REv. 1061, 1078 (2000).
140. StPO § 261; BGH, NStZ (Neue Zeitschrift fur Strafrecht ) 1985, 15.
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One final thought is whether this discussion can tell us anything
about whether national laws will converge upon the most efficient
answers to these questions, thereby bringing about an end of history
for corporate law. 1 41 The perseverance of the differences in corporate
law and policy reflected in Disney and Mannesmann suggests the
need for caution before predicting such convergence. This should not
be too surprising, since these differences represent contentious issues
concerning which there may be no one correct answer. Moreover, the
myriad of factors leading to business failure and success may prevent
forces of evolution necessarily determining the most efficient corporate law and policy. Indeed, before becoming too immersed in debate
about whether Germany should import corporate law from Delaware
or Delaware should import corporate law from Germany, it is useful
to keep in mind that Japanese automobile corporations currently are
outperforming both the Americans and the Germans.

141. Henry Hansmann & Reiner R. Kraakman, The End of History for Co1pora.te

Law, 89 GEo. L. J . 439 (2001).

