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I.

EXECUTIVE SUMMARY

Proposition 58, the California Education for a Global Economy Initiative, will repeal key
provisions of 1998’s Proposition 227, removing restrictions to bilingual education programs.1
Under Proposition 58, public schools can plan and develop a variety of programs to teach
English proficiency to English learners (ELs).2 Parents would no longer be required to sign
waivers each year to allow their children access to bilingual educational programs as required by
current law.3 Also, the measure would require school districts to address parental demands for
bilingual education program requests.4 Additionally, Proposition 58 would provide access to
community stakeholders to offer public input on new bilingual education proposals.5
● A YES vote would replace English-only education and allow optional bilingual
immersion programs in public schools.
● A NO vote would leave Proposition 227 as is and would retain mandated English-only
education in public schools.
II.

BACKGROUND
A. Pre-Proposition 227
1. Public Policy Regarding Multilingual Education

On the national front, the Bilingual Education Act of 1968, modeled after the 1964 Civil
Rights Act, was passed to provide equal educational opportunities for ELs. Its purpose was to
provide federal funds to public school districts that offered innovative educational programs for
EL students.6 The next milestone came in 1974, with the Supreme Court’s ruling in Lau v.
Nichols.7 This case dealt with a class action suit filed on behalf of Chinese-speaking students
against the San Francisco Unified School District.8 In its unanimous ruling, the Court held that
the students were denied a “meaningful education” because they were not truly English
proficient.9
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Later that year, Congress passed the Equal Educational Opportunities Act (EEOA).10
This federal law provided English instruction for all EL students and required school districts to
implement programs that removed barriers, such as a lack of necessary funding for adequate
English proficiency educational programs for ELs.11 In 1981, the U.S. Fifth Circuit Court of
Appeals heard Castaneda v. Pickard.12 The case was filed against the Raymondville, Texas
Independent School District claiming that Mexican-American pupils were discriminated against
because of their ethnicity, and the district failed in three areas essential to the adequacy of
bilingual education, curriculum, staffing, and testing.13 The Court established a three-pronged
test to evaluate whether EL programs were met based on certain criteria including that: (1) the
program be based on sound educational theory, (2) it be implemented according to sound
educational principles, and (3) the educational programs for ELs must produce effective results
toward English proficiency.14
California’s bilingual education landscape took shape in 1976 when the State enacted the
Chacone-Moscone Bilingual-Bicultural Education Act, requiring school districts to offer
academic instruction through students’ primary language for the purpose of sustaining
achievement in the basic subject areas until the transfer to English was made.15 This was the
most common EL academic instructional model in California until the passage of Proposition
227.16
2. Political Climate of 1998’s Proposition 227
California experienced a wave of anti-immigrant sentiment in the 1990s, which
culminated in several pieces of hard line anti-immigrant legislation and laid the groundwork for
Proposition 227.17 Proposition 187 (1994)–ushered in by 60 percent of the vote–eliminated
health care, access to education, and other public services for immigrants who entered the
country unlawfully.18 In 1996, Proposition 209 ended the affirmative action policy regarding
public hiring decisions and admissions to public colleges and universities, which extended to
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undocumented immigrants.19 Voters approved Proposition 209 with fifty-five percent of the
vote.20
In 1998, Proposition 227 passed with 61 percent of the vote.21 Considered by some as a
voters’ initiative response to an intransigent Legislature set on maintaining a broken system,
Proposition 227 was aimed at ending bilingual education.22 Prior to 1998 arguments against
bilingual education included the analysis that bilingual education provided a means to
marginalize ELs, while maintaining steady streams of revenue for programs that paid more for
EL pupils.23 Proposition 227 supporters believed the fastest and best way toward English
proficiency was English immersion.24 Although Proposition 227 represents a one-size fits all
pedagogy, this made sense to a majority of California voters who saw English as the universal
language of the world and the best way for our workforce to remain competitive.25 Still others
including many state Latino leaders, bilingual education activists, and a growing number of
voters see this era as not only anti-immigrant, but also as part of a larger anti-Latino political
agenda.26
B. Proposition 227
1. Path to the Ballot
Proposition 227 was the brainchild of Ron Unz, a Silicon Valley millionaire and 1994
gubernatorial candidate.27 Although many within the immigrant community viewed Proposition
227 as anti-immigrant, Unz sold the measure as a law that would help immigrants assimilate into
U.S. mainstream culture faster.28 During the 1994 campaign, the Unz’s agenda centered heavily
on opposing Governor Pete Wilson’s efforts to pass Proposition 187.29 Although Unz ultimately
lost the gubernatorial race, Proposition 187 failed.30 Unz’s staunch opposition to Proposition 187
helped him build up a positive reputation within the immigrant community.31
19
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In 1997, Unz witnessed a handful of Latino parents protesting the Spanish-bilingual
programs their children were forced into.32 In response to these protests, Unz created the
“English for the Children” campaign, which sought to establish English-only immersion
curriculum in California public schools.33 Unz, along with a handful of other wealthy
individuals, funded Proposition 227.34 At the 1998 election, Proposition 227 passed with 3.5
million votes (61% of the total vote).35
2. Motivation and Elements of Proposition 227
The theory posited by proponents of Proposition 227 was that EL students learn English
best by being instructed entirely in English.36 Proponents of the proposition also claimed that
switching to English-only programs would mitigate the “poor job” California public schools did
of educating immigrant children.37
Although Unz–and his fellow proponents–claimed the motivation behind Proposition 227
was improving an ineffective education system, a fundraising letter sent out on behalf of the
English for the Children campaign suggests Unz considered immigrants burdensome if they did
not assimilate and learn English as quickly as possible.38 This letter only referenced the Spanish
language and referred only to Latinos.39 Based on his opposition to Proposition 187 it seems fair
to state that Unz’s motivation was not anti-immigrant, but was pro-assimilation.40
Proposition 227 mandated that EL students be taught in English-only classrooms as early
as possible.41 These “Sheltered English” classrooms replaced the bilingual education programs
that were used to educate EL students.42 Once EL students attained a good working knowledge
of English, students were transitioned into the mainstream, English-only classrooms.43 The
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measure also limited the amount of time an EL student could spend in a “sheltered English”
program to one year.44
Proposition 227 had a provision that allowed its requirements to be waived if the EL
parents provided written informed consent and could demonstrate that their child: (1) already
knew English; (2) was ten years or older; or (3) had special needs.45 However, because this
waiver required annual renewal, an EL student was not guaranteed exemption from Proposition
227 every year.46
To provide some bite to Proposition 227’s mandates, the initiative also incorporated a
private right of action as an enforcement mechanism.47 If a parent felt their child had been denied
proper English language instruction, the parent could sue the teacher, the school administrator, or
any other elected official for enforcement of the proposition’s provisions.48 This meant that a
teacher could be personally liable for either unintentionally or willfully disregarding the
provisions of Proposition 227.49
Finally, Proposition 227 included a section that would only allow amendments to the
initiative if the amendments were in furtherance of the original purpose of the initiative and
passed by a two-thirds majority of each legislative house, or approved by the electorate.50
3. Legal Challenges to Proposition 227
Ordinarily, the legal challenges of a precedent proposition would not warrant such in
depth analysis. However, in the case of Proposition 227, it is necessary to analyze these attempts
at repealing the law through litigation because the separate attempts demonstrate the difficulty in
even amending the mandates of the proposition. Both the students and teachers brought claims
alleging the new law was unconstitutional. However, as analyzed below, neither the state court
nor the federal court agreed. This inability to amend or repeal Proposition 227 through the legal
system is important to note because Proposition 227 is unlikely to be amended or repealed
without the California Legislature passing and submitting legislation to the people as Proposition
58 does.
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a. Student Challenge: Valeria G. v. Wilson51
As a result of Proposition 227’s implementation, nearly every bilingual program in
California was shut down.52 The day after the 1998 election, Proposition 227 was challenged for
the first time in a federal court.53 In Valeria G. v. Wilson, a group of students and their parents
challenged Proposition 227 for violating the Equal Educational Opportunity Act (EEOA), the
Supremacy Clause, Title VI of the Civil Rights Act, and the Fourteenth Amendment’s Equal
Protection Clause.54 The district court denied their request for an injunction and upheld
Proposition 227 with respect to each of the four claims.55
The court analyzed the EEOA claim first.56 Here, the court applied the three-part
Castaneda test to determine whether Proposition 227’s English-immersion programs constituted
an appropriate action under the EEOA.57 The court ultimately held that Proposition 227’s
programs were effective and appropriate under the EEOA.58
The court then proceeded to analyze the Supremacy Clause arguments.59 The plaintiff’s
made two arguments. The first argument claimed that Proposition 227 interfered with a school’s
obligations to comply with the EEOA. The second argument posed by plaintiffs was that the
initiative bars the “congressionally-favored option” of primary language instruction.60 The court
disagreed, however, and held that Congress deliberately chose not to mandate bilingual
education, which merely suggests that Congress did not wish to discourage bilingual educational
programs.61
Next, the court analyzed the plaintiff’s contention that Proposition 227 violated Title VI
of the Civil Rights Act and its implementing regulations.62The court held that, on the face of the
initiative, there was no evidence of discriminatory intent.63 Finally, the court analyzed and
rejected plaintiff’s claim that Proposition 227 violated the Equal Protection Clause of the
51
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Fourteenth Amendment to the United States Constitution.64 The court went out of its way to
note that the plaintiff’s argument, although unconventional for an Equal Protection claim, was
not frivolous.65 However, the court reasoned that since bilingual education is not a right provided
within the federal constitution, California voters have the right to impose restrictions upon themselves.66

Ultimately, the court found that the claims raised by the students had a low probability of
success based on the merits of each claim.67
b. California Teacher’s Association Challenges
The students were not the only ones affected by Proposition 227’s requirements.
Although many of the provisions set up requirements that directly affected the way many
students would learn, it also created a private right of action to hold teachers accountable who
refused to enforce the Proposition’s mandates.68 In response to this single provision of
Proposition 227, a group of California teachers sued in federal court and argued that the
Proposition implicated protected speech and should therefore comply with the more stringent
vagueness and due process standards.69 The district court rejected the teachers’ claims, but the
teachers appealed the lower court’s decision regarding the vagueness challenge.70 The Ninth
Circuit affirmed the lower court’s ruling on appeal. 71
i. District Court: California Teacher’s Association
v. Davis72
First, the district court had to determine whether Proposition 227 implicated protected
speech. The teachers argued that because the law was so overbroad they were unsure as to
what behaviors would subject them to liability.74 In order to determine what was and was not
considered protected speech the court had to first determine what, if any, First Amendment rights
a teacher had while in the classroom.75 The court reasoned that since a classroom is not a public
forum, restrictions could be placed on a teacher’s speech as long as the restrictions are
reasonable.76 The court quickly determined that there were rights that attach to some of the
73
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teacher’s activities outside of the classroom.77 The court concluded that the plain language of the
enforcement provision only applied to instances of “teaching” and “instruction;” therefore, the
enforcement provision would not reach the protected rights outside of the classroom.78
The teachers also argued that the Proposition was vague because it did not provide
teachers with adequate notice as to what conduct was prohibited and what conduct could expose
them to personal liability.79 The court began by explaining that a statute is void for vagueness if
it does not provide adequate notice regarding the proscribed conduct to people of ordinary
intelligence, or if the enforcement of the statute is arbitrary and discriminatory.80 The court found
that the enforcement provision did give teachers adequate notice and did avoid arbitrary
enforcement.81
The final argument raised by the teachers was a due process argument.82 The teachers
claimed that the enforcement provision violated due process because it did not specify an
intention to override California common law, it was silent as to a metric for damages, and it
lacked procedural safeguards against arbitrary lawsuits.83 The court rejected each of the teachers’
due process arguments.84 Most notably, the court stated that the teachers, like all other potential
litigants, are free to defend themselves against arbitrary lawsuits.85
In the end, the court rejected every claim made by the teachers and upheld the substance
of the enforcement provision of Proposition 227. The teachers did appeal this lower court
decision, but only challenged the lower court’s ruling on the vagueness issue.
ii. Appellate Court: California Teacher’s Association v.
State Board of Education86
On appeal to the Ninth Circuit Court of Appeal, the Teacher’s Association made two
arguments regarding the claim for vagueness. First, the teachers argued that they were uncertain
when they were required to use English because the scope of Proposition 227 is undefined.87
Second, the teachers argued that there was too much uncertainty about how much non-English

77
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would be permitted because the Proposition uses imprecise language such as “overwhelmingly”
and “nearly all.”88
As to the Teacher’s Association first point, the court reiterated the lower court’s ruling
and stated that the Proposition was limited to the language the teachers use when presenting
curriculum in the classroom.89 The court noted that there could inevitably be situations where it
may be unclear whether a teacher is providing instruction, but in the vast majority of interactions
between students and teachers it should be clear when a teacher is providing instruction.90 The
court swiftly addressed the Teacher’s Association second argument regarding the lack of
precision in words like “overwhelmingly” and “nearly all” by stating that these phrases are terms
of common understanding.91 The court concluded that despite the ambiguity inherent in these
terms, the amount of protected speech being restricted was negligible.92
C. Post-Proposition 227: A Shift in Policy
Over the past decade, California has begun to revisit its stance on immigration issues.93
Just in the last couple of years, several pieces of legislation were signed into law that would be
considered a huge departure from the policies of the 1990s. For example, in 2013, Governor
Brown signed the TRUST Act into law, which limited the reasons a local jail could hold
immigrants in detention.94 In 2014, Governor Brown signed the Safe and Responsible Driver
Act, which allowed all Californians to apply for a driver’s license regardless of immigration
status.95 Just this past June, Governor Brown signed SB 10 (Lara), which directed the State to
apply for a waiver under the Affordable Care Act to allow undocumented immigrants and DACA
recipients96 to purchase a health plan through Covered California with their own money.97 This
trend demonstrates the California Legislature’s willingness to revisit policies that were
established twenty years ago.
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III.

PROPOSITION 58 | THE LAW
A. Path to the Ballot
1. Citizen-Backed Initiatives v. Legislative Referred Initiatives

Proposition 58, unlike any other initiative on the ballot this cycle, was placed on the
ballot by the California Legislature. The process by which an initiative is placed on the ballot by
the legislature is slightly different from the process a citizen-backed initiative goes through.
a. Citizen-Backed Initiatives
Article IV, Section 1 of the California Constitution expressly grants the people of the
State the power of initiative.98 Article II, Section 8(b) of the California Constitution provides the
process by which an elector may place an initiative on the ballot.99
The first step in qualifying an initiative is to write the text of the proposition. The
proponent can draft the language alone, with the advice or assistance of a lawyer, or can seek
assistance from the Office of the Legislative Counsel.100 Once this step is completed the
proponent must submit a draft, along with a fee, to the Attorney General and submit a request for
a title and summary to be prepared and circulated.101 Upon receiving an official summary,
proponents are allowed to circulate a petition to gather signatures.102 Once the appropriate
amount of signatures has been gathered, the proponent submits the petition to the appropriate
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“The legislative power of this State is vested in the California Legislature which consists of the Senate and
Assembly, but the people reserve to themselves the powers of initiative and referendum.”
99
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100
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county elections officials.103 If the signatures can be verified, and all deadlines are met, the
initiative become qualified and can be placed on the ballot.104
One mechanism often incorporated into citizen-backed initiatives, and happens to be
fairly unique to this type of legislation, is the requirement for a two-thirds vote of the Legislature
in order to amend the propositions measures only if those amendments are in furtherance of the
propositions original purpose. This mechanism is used to ensure that the Legislature cannot
easily undo the laws created by the initiative process.
b. Legislative referred Initiatives
Article II, Section 10(c) of the California Constitution authorizes the California
Legislature to amend or repeal initiative statutes by passing a statute through the normal
legislative process and then submitting the amending or repealing statute to the voters for their
approval.105
Unlike citizen-backed initiatives, the Legislature does not need to submit their proposed
language to the Attorney General. Nor does the Legislature have to gather signatures on a
petition and verify that the appropriate number of signatures has been obtained. Instead, the
Legislature follows the ordinary procedures required for passing a bill as set out under Article
IV, Section 8 of the California Constitution. A bill must pass through both houses and be signed
by the Governor and then it can be placed on the ballot for voter approval.106 When the
Legislature opts to place amendments to a past proposition on the ballot they often do so because
the initial proposition mandates the people approve the amendments. One way to avoid the twothirds voting mechanism often employed in citizen-backed initiatives is to submit a repeal of the
proposition to the people, but include a simple majority provision that will allow the Legislature
to easily amend the new law rather than a two-thirds voting requirement.
2. Journey Through the Legislature
Proposition 58 was introduced by Senator Lara during 2013-2014 Regular Session in
February of 2014 as SB 1174.107 The bill was titled the “California Education for a Global
Economy Initiative.”108 SB 1174 received bipartisan, unanimous support as it went through the
103
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Senate Education Committee and the Senate Appropriations Committee.109 After passing through
the two Senate committees SB 1174 received bipartisan support on the Senate Floor with a vote
of 27–8.110
Once the bill traveled to the Assembly side of the Legislature, it only received partisan
support from the democratic caucus in both the Assembly Education Committee and the
Assembly Appropriations Committee.111 Some political maneuvering occurred on the floor of the
Assembly before the bill was passed and sent back to the Senate for concurrence on the
amendments.112 Assembly Republicans attempted to attach hostile amendments to SB 1174 at
the last minute, but failed to do so.113 The bill made it off of the Assembly Floor on a strict partyline vote of 53-26.114
After SB 1174 made its way back to the Senate Floor to concur in the amendments from
the Assembly Floor and committees, it faced a much more vocal opposition.115 Senator Huff,
who voted for the bill when it first went through the Senate, opposed the bill when it came back
to the Senate Floor on concurrence.116 Somewhere between the first vote on the Senate Floor and
the bill making its way to the Assembly side, Republicans began arguing that language within
the bill would allow the Legislature to make changes to language education law with a simple
majority vote.117 In Senator Huff’s words, the bill created “an end run around the vote of the
people.”118 Even with the newfound opposition, SB 1174 passed the Senate Floor with a vote of
25–10 in August 2014.119
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SB 1174 was signed by Governor Brown on September 28, 2014, and was scheduled to
be placed on the next statewide general election ballot in November 2016.120

B. Proposed Law
Proposition 58 seeks to amend and repeal the codified sections of Proposition 227 in the
California Education Code. Sections 2-5 and 7-8 seek to establish a new stance on public policy
towards multilingualism and attempt to change procedures and substantive law by amending
Sections 300, 305, 306, 310, 320, and 335 of the Education Code. Section 6 of Proposition 58
would entirely repeal Section 311 of the Education Code.
1. Establishing New Public Policy
Section 2 of Proposition 58 would amend Section 300 of the Education Code.121
Specifically, it would remove language that states that California public schools do a poor job of
educating immigrant children, that experimental bilingual programs are a waste of resources, and
that the easiest way for students to attain fluency in English is to be heavily exposed to the
language at an early age.122 In its place, Section 2 would declare that multilingualism is a
necessary skill for our country’s national security, diplomacy, and economic trade.123 Section 2
would also note that parents deserve the option of having their students participate in
multilingual programs because new studies show that access to language programs provide
cognitive, economic, and long-term academic benefits and increases a child’s preparation for
college.124 Finally, Section 2 would resolve that by amending and repealing the codified sections
of Proposition 227, the State would “advance the goal of voters to ensure that all children in
California public schools receive the highest quality education, master the English language, and
access high-quality, innovative, and research-based language programs.”125
Section 7 of Proposition 58 would amend Section 320 of the Education Code.126
Currently, Section 320 of the Education Code holds the private right of action enforcement
provision.127 Section 7 would remove this right of action completely and replace it with the
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following policy statement: “All California school children have the right to be provided with a
free public education and an English language public education.”128
2. Adopting New Language Program Regulations
Section 3 of Proposition 58 would amend Section 305 of the Education Code.129 This
section would delete the requirements that currently establish the mandated English immersion
programs.130 In Section 305’s place, Section 3 of Proposition 58 would grant school districts the
authority to determine the best language programs to implement by consulting experts, school
administrators, teachers, and parents.131
Section 4 of Proposition 58 would amend Section 306 of the Education Code.132 Section
306 defines terms such as “English learner,” “English language classroom,” “English language
mainstream classroom,” and “sheltered English immersion.” Section 4 would update the
definition of “English learner” to match that of the No Child Left Behind Act.133 It would also
delete the terms “English language classroom,” “English language mainstream classroom,” and
“sheltered English immersion,” and replace them with the term “Language acquisition
programs.”134 This term would be defined as an educational program that ensures English
acquisition while providing students with multilingual proficiency.135
Section 5 of Proposition 58 would amend Section 310 of the Education Code.136
Specifically, it would remove the waiver requirement parents are currently required to use if they
want to secure access to bilingual education programs for their students.137 Section 5 would
replace the waiver language with a mechanism to allow parents to request a bilingual program be
created at their student’s school.138 This mechanism can only be triggered if the parents of 30
students or more per school or the parents of 20 students or more in any grade request a bilingual
program.139 If a school should decide to create a bilingual program, it must consult the
stakeholders as laid out in Section 3 of Proposition 58 as well as comply with all other Education
Code requirements, such as class size and parental notice requirements.140
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Section 6 of Proposition 58 would repeal Section 311 of the Education Code.141 This
section of the Education Code contains the circumstances under which parents could apply for
waivers.142 If Proposition 58 were to pass, this section would no longer be necessary because
Section 5 would remove the need for a waiver.143
Section 8 of Proposition 58 would amend Section 335 of the Education Code.144 This
section of the Education Code currently states the only amendments the Legislature can make to
the provisions of Proposition 227 must be made in furtherance of the act and must pass both
houses of legislature by a two-thirds vote.145 Section 8 of Proposition 58 would remove these
requirements altogether and would instead state that Proposition 58 may be amended by a statute
that is approved by the voters or by a statute passed by a simple majority vote in each house.146
This is important to highlight because the Legislature is giving itself more power to amend the
legislation then it had when trying to amend Proposition 227.
IV.

DRAFTING ISSUES

Proposition 58 does not appear to have any drafting issues. As noted above, legislative
referred initiatives go through a more rigorous drafting process than many citizen-backed
initiatives. Proposition 58 went through an incredibly thorough vetting process in the Legislature.
The first layer occurred in Legislative Counsel, which is a non-partisan public agency tasked
with drafting all legislative proposals that flow through the Legislature.147 The next layer
occurred in the Legislature itself as the bill passed through two Senate committees, the Senate
Floor, two Assembly committees, the Assembly Floor, back again to the Senate Floor, and
finally to the Governor for signing.148 Having gone through this rigmarole, the risk that there are
any drafting issues present in the language of the Proposition is reduced.
V.

CONSTITUTIONAL ISSUES

141

Cal. SB 1174, at 6.
CAL. EDUC. CODE § 311 (1998).
143
Cal. SB 1174, at 5(a).
144
Cal. SB 1174, at 8.
145
CAL. EDUC. CODE § 335 (1998).
146
Cal. SB 1174, at 8.
147
Firm Overview, STATE OF CALIFORNIA, OFFICE OF LEGISLATIVE COUNSEL,
http://legislativecounsel.ca.gov/firm-overview (last visited Oct. 5, 2016) (on file with the California Initiative
Review).
148
Complete Bill History of SB 1174, OFFICIAL CALIFORNIA LEGISLATIVE INFORMATION,
https://leginfo.legislature.ca.gov/faces/billHistoryClient.xhtml?bill_id=201320140SB1174 (last visited Oct. 5,
2016).
142

16

Ballot propositions are subject to several constitutional rules.149 One such rule is known
colloquially as the “single-subject rule.”150 This rule states that an initiative cannot be submitted
to the voters if it embraces more than one subject.151 If a court finds that the provisions of an
initiative are not reasonably germane to a single subject, the proposition would be considered
unconstitutional.152 It is unlikely that Proposition 58 will face a single-subject challenge.
Proposition 58 speaks only to amending and repealing Proposition 227, which dealt solely with a
language education scheme.153 Because Proposition 58’s provisions are all in furtherance of a
single common purpose (establishing optional bilingual education programs for California’s
public schools) a single subject challenge would likely fail.
Because Proposition 58 does not actually mandate that California public schools create a
bilingual education program it is difficult to see where a federal constitutional challenge could
arise. Proposition 58 does not force students to attend schools with bilingual programs, and
allows each school the discretion to create a program that suits its students’ individual needs. It is
possible that someone might be able to challenge the specific programs of individual schools
once a program’s parameters have been established. However, on its face, Proposition 58 appears
to be constitutional.
It is probable that some parents will not want their children to participate in a bilingual
immersion program. Currently, there is nothing within the Proposition that would afford these
parents any recourse. Because the mechanism that will be used to request bilingual programs is
set to thirty students per school, or twenty students per grade, some schools would have the
option of adopting a program based on the desires of a minority of students. However, because
the programs are not mandatory, and each school is able to decide what type of program–if any–
the school should adopt this may not be a major concern.
Additionally, there could be issues related to resource allocation for schools that do not
have teachers who are equipped to provide bilingual education. However, because the
Proposition does not mandate any particular requirements for individual immersion programs
many of these issues will likely not occur. For example, Proposition 58 requires that a school
district consult with experts, stakeholders in the community, parents, teachers, and school
administrators before even contemplating what the specifics of a program will look like.154 Also,
this preparation period required by Proposition 58 allows a school to determine what resources
they have and what level of need there is for a bilingual immersion program before ever agreeing
to start a program. Furthermore, Proposition 58 allows greater control to local schools that wish
149
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to alter bilingual immersion programs once they are established. The Proposition allows for
flexibility intentionally.
VI.

PUBLIC POLICY CONSIDERATIONS
A. Proponent Arguments
1. New Testing Outcomes

Proponents of Proposition 58 claim that new studies show multilingual classes create
beneficial long-term effects for the students. Although evidence points to higher test scores for
ELs in the initial stages of English immersion language programs, a growing body of research
suggests that those students in two-language programs catch up and even surpass their
counterparts during a longer period of assessment.155 The findings suggest that if given enough
time, EL students from two-language programs test substantially above their English immersion
counterparts over time in English proficiency standards.156 Those reports offer a different look at
student outcomes and trajectories both academically and linguistically between the English
immersion and dual language immersion models since Proposition 227 was enacted.157
2. New Science
Supporters of bilingual education in California tout research evidence that the process of
moving back and forth from one language to another (code switching) can change the networks
in the brain that support language fluency, skilled cognition and may also facilitate new
learning.158 This process of code switching may improve what is called executive function, or the
abilities that control thought and behavior, including focusing, ignoring distractions, switching
attention and planning for the future.159 Proponents want the discussion around EL education to
include the enhancement of executive function, the systems in our brain that maintain focus on
what is relevant information and what may be discarded as distractions in the act of choosing
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between two or more languages at one time.160 Proponents use research that suggests when using
more than one language at a given time, both language options present a challenge to the
executive control system requiring the brain to sort out what is relevant at that moment.161
Advocates maintain that bilinguals are able to take better advantage of exercising executive
function so that regular back and forth use of language makes this cognitive system more
efficient and the brain more capable of thinking more flexibly.162

3. Global Citizens
A growing number of educators in California seek to prepare students for a global
economy that is quite different from the industrial world that most schools were created in that
exist today.163 They argue that if we are to compete in a globalized world, the United States
needs diplomats, intelligence and foreign policy experts, politicians, military leaders, business
leaders, scientists, physicians, technicians, entrepreneurs, managers, historians, artists, and
writers who are proficient in English and other languages.164 Supporters of Proposition 58 posit
that because the world is shifting into a global community it is necessary to create and support
more multilingual programs in public schools in order to thrive in a global economy.165 These
arguments are central to the California Education for a Global Economy Initiative.166 Proponents
argue that bilingualism in a globalized economy is a tool by which any employee with
multilingual abilities may build cross-functional and cross-cultural relationships that improve
financial success.167 For example, a 2014 UCLA report on the benefits of bilingualism suggests
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that fully learning more than one language is an economic bonus.168 Advocates for bilingual
education stress that a growing number of employers in the California labor market prefer
employees with a bilingual skill set.169
Other studies show that being bilingual is economically advantageous, especially in areas
like Los Angeles, where those who speak two languages earn almost $2,000 to $3,000 more per
year than their monolingual counterparts.170 Reports describe economic benefits of SpanishEnglish bilingualism that vary according to the concentration of Spanish speakers living in a
given area, and where there is more economic benefit for workers in communities that have a
higher percentage of non-English speakers.171 Proposition 58 intends to make the case before the
voters that preparing California’s ethnically and linguistically diverse communities to better take
advantage of more than one language can yield individual and regional economic benefit. 172
4. Local Control Over School Decisions
Proponents argue that enacting Proposition 58 will place the control of local school
programs back into the hands of school districts who know their needs best.173 Proponents
believe that any wholesale denial of regional best practices, through the initiative process, usurps
the power of elected school boards to develop flexible, viable, and accountable policies that may
be customized to meet local conditions.174
The Legislature and Governor Brown are working to ensure that the State is aligned with
local school districts to close the achievement gap between English Learners and native English
speakers through recent changes in district planning, accountability and base funding for ELs.175
In 2013-2014, Governor Brown signed into law the Budget Act which created a new system of
school funding, support and intervention designed to ensure better outcomes and accountability
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for EL students and other low-income, and lower performing students.176 The new funding
system, known as the Local Control Financing Formula (LCFF), was designed to provide
additional direct funding for ELs and struggling students.177
In addition to establishing the LCFF, a more concentrated base funding formula for
districts with higher rates of ELs, the 2013-2014 Budget Act also created the Local Control
Accountability Plans (LCAPs), which require districts to set program goals and describe actions
they plan to take to achieve those goals.178 LCAPs provide for performance evaluations which
assess districts’ performance and help to guide county offices of education, the California
Collaborative for Educational Excellence, and the State Superintendent of Public Instruction in
providing assistance when districts fail to meet their educational program objectives.179
Proposition 58 supporters ask the voters to give public schools the authority to promote
local innovative educational programs they believe are correctly aligned with the LCFF and
LCAP. 180 Advocates want Proposition 58 to provide local school districts, administrators,
educators, and families the authority to ensure implementation of research-based English
proficiency programs for ELs that are clearly defined, flexible, accountable and aligned with
current local educational program budgeting standards.
5. Legislature should have the ability to make changes
Proposition 58 allows future changes in the law be made by simple majority vote of the
Legislature, without any subsequent voter approval. Proponents suggest that as the State
continues its support for local control and accountability, seeking a voter initiative response to
making changes runs counter to state support for local school district education program
innovation.181
B. Opponent Arguments
1. Old Science is Still Good Science
Opponents argue that previous studies conducted shortly after Proposition 227 was
enacted demonstrate a rise in test scores; therefore, the English-only programs of Proposition 227
work. Ron Unz–author of Proposition 227–contends that test scores and English proficiency
levels of ELs increased by 30 percent or more due to the success of sheltered English
176

Id.
AB 97, 2013 Leg., 2013–2014 Reg. Sess. (Cal. 2013).
178
Id.
179
Cal. Educ. Code § 52072.5 (2013).
180
See Taylor, supra note 175.
181
Assembly Education Committee Vote of SB 1174, Unofficial Ballot (June 25, 2014)
http://calchannel.granicus.com/MediaPlayer.php?view_id=&clip_id=2290&meta_id=34931 (last visited Oct. 16,
2016) (on file with the California Initiative Review).
177

21

programming from Proposition 227.182 Supporters of Proposition 227 point to standardized test
scores among EL’s that showed a rise following its passage, which some believe is characteristic
of the failed mandated bilingual education programs of the past and the lack of quality bilingual
instruction.183 Ron Unz argues that Latino admissions to top-colleges including the University of
California system are increasing dramatically and are directly attributable to the effects of
Proposition 227 and its restrictions on bilingual education.184 He believes that since voters
approved English immersion in California nearly all Latino children in California public schools
are immediately taught in English and are therefore doing much better.185

2. Difficult Implementation
Opponents argue that implementing bilingual programs for individual schools will
require resources that schools simply do not have, and a level of expertise most educators do not
possess. While fewer people are entering the teacher profession overall since the 2008 recession,
there is also a sharpening decline in the number of certified bilingual teachers.186 With almost 1.4
million students classified as ELs current data suggests the State is only currently prepared to
commit just one bilingual teacher for every 52 English Learners.187 The opposition sees this as a
major challenge for the State in terms of its ability to commit the necessary supply of bilingual
teachers to provide adequate support for bilingual education as intended by Proposition 58.188
The opponents suggest these factors present an overwhelming challenge in terms of serving
California’s 2.3 million ELs (1 out 4 in the US) that may harm English proficiency outcomes for
ELs in California.189
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Opponents say that the challenges to hiring and retaining bilingual teachers reflects a
dismal reality that includes high teacher turnover, large classes and struggling students, making
bilingual teaching a particularly demanding job.190 The opposition has major concerns that the
shallow pool of credentialed bilingual teachers makes Proposition 58 especially inadequate to
meet potential student demands; especially in low-income communities and in a state where ELs
experience a high dropout rate (almost 24 percent, of any drop out group in California), making
it a potentially harmful initiative statute if future implementation efforts fail.191
Critics and supporters of Proposition 58 can agree that the initiative’s effects will be
limited without addressing the need to rebuild career pathways for bilingual teachers.192 Reports
show that annual credentialing of bilingual teachers in California has dropped by two-thirds of
what was just 10 years ago.193 One impediment to change is that any future bilingual education
policy passed by the Legislature may be toothless if current downward trends of bilingual
education teacher shortages continue to persist.194 If Proposition 58 is enacted certainly the state
will need to consider how to best support local efforts to proactively recruit and hire bilingual
teachers, provide adequate professional development, and language instruction and local
program assessment.195
3. A Majority Vote is Not Enough to Amend the Education Code
Opponents believe that Proposition 58 is flawed in that by a majority vote, the legislature
can override the voice of the people without a supermajority in furthering or amending the
measure, thereby effectively creating an end run around the vote of the people.196
As discussed earlier, Senator Huff provided an affirmative vote for SB 1174 on the Floor
of the Senate, endorsing the policy of bilingual education as a necessary component of economic
growth and opportunity for the State. Then as the bill moved through the legislative process
Senator Huff changed his position sharing concern that a majority vote was too low a threshold
when amending a voter approved initiative statute.197 Assemblymember Olsen also stated her
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objection in the Assembly Education Committee stating that a simple majority vote of the
Legislature should not be allowed to amend the education code after its approval by the voters.198
Both members of the California State Legislature stated that the effect of allowing the
Legislature to make changes to a measure with a simple majority established too powerful a
precedent for future attempts to undermine all manner of voter approved initiative statutes
without subsequent voter approval.199
Opponents argue that the language in Proposition 58 would allow the Legislature to make
sweeping changes to the voter approved bilingual education measure without the need for a twothirds vote of both houses, thereby disempowering the minority vote.200

VII.

CONCLUSION

Proposition 58 represents a fundamental shift in California’s outlook on bilingualism.
The proposition itself states that the shift to multilingual skills is necessary for not only our state,
but for our country to continue to grow and succeed in the current globalized economy. This fact
is laid out in the title of the Proposition – the “California Education for a Global Economy
Initiative.” Passage of Proposition 58 is unlikely to immediately create sweeping reforms
throughout the State. However, it will allow everyday California parents a greater say in how
their children are taught in school.
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