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Joint Tenancy and Community
Property in California

NATHANIEL STERLING*

Despite the California community property system, married persons
in substantial numbers take title to property in joint tenancy, and joint
tenancy is primarily a tenure of married persons. This phenomenon
has generated two sorts of problems. (1) Joint tenancy law is of feudal
origin and, despite substantial modernization that has rid it of many
feudal technicalities, it still includes rather archaic doctrines that must
be applied with some frequency. (2) Although the legal incidents of
joint tenancy and community property are identical in many respects,
they differ significantly in several important areas. This in turn has
created pressure to litigate the true manner of tenure of property ac-
quired during marriage but title to which is taken in joint tenancy
form. California has perpetuated this state of affairs by creating title
presumptions that are contrary to common experience and by relaxing
evidentiary rules to encourage questioning of title presumptions.

The difficulties in this area of California law are a result of the fact
that the law permits a husband and wife to hold property as joint ten-
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ants, tenants in common, or as community property.' The California
Supreme Court has noted that

we have a modified form of certain estates known to the common law
and have them operating alongside of the community property sys-
tem, an importation from the Spanish law. Naturally, therefore, at
times there will appear to be difficulty in harmonizing these systems. 2

Because the manner of tenure of property has significant legal and
practical consequences for the parties, a substantial body of jurispru-
dence has grown up in California about joint tenancy and community
property and their interrelation. While the Supreme Court refers to the
difficulty in harmonizing the different types of property tenure, other
commentators have been less charitable, stating that the California law
is "confused and inconsistent,"3 and has generated a "deluge of litiga-
tion;"4 they have referred to the "joint tenancy debacle,"5 and noted
that the two important bodies of law appear to be "headed in opposite
directions."6 One authority states that, "in sober truth, this grafting by
statute of tenancies of common-law origin upon the community prop-
erty system is entirely inconsistent with the community property sys-
tem."7 This article reexamines the California law of joint tenancy and
community property and their interrelation.

I. JOINT TENANCY

A. Incidence of Joint Tenancy in California

Although California statutes proclaim that community property is
property acquired by either spouse during marriage,' the vast majority
of property acquired by married persons for which documentary evi-
dence of title exists is taken as joint tenancy. Approximately 85 percent
of recorded real property deeds to husbands and wives are in joint ten-
ancy form.' Most joint savings accounts and brokerage accounts are

1. CAL. CIV. CODE §5104.
2. Siberell v. Siberell, 214 Cal. 767, 771, 7 P.2d 1003, 1004 (1932). The court also notes that

"our statutes have been amended from time to time, so altering the original provisions of each of
the systems as to allow them both a place in our jurisprudence." Id.

3. Mills, Community Joint Tenancy--A Paradoxical Problem in Estate Administration, 49
CAL. ST. B.J. 38, 39 (1974).

4. Griffith, Joint Tenancy and Community Property, 37 WASH. L. REV. 30 (1962).
5. Knutson, Calfornia Community Property Laws:.4 Plea/or Legislative Study and Reform,

39 S. CAL. L. REv. 240, 252 (1966).
6. Sims, Consequences of Depositing Separate Property in Joint Bank Accounts, 54 CAL. ST.

BJ. 452, 457 (1979).
7. W. DEFUNIAK & M. VAUGHN, PRINCIPLES OF COMMUNITY PROPERTY 333 (2d ed. 1971).
8. CAL. CIv. CODE §§687, 5110.
9. Basye, Joint Tenancy: A4 Reappraisal, 30 CAL. ST. B.J. 504, 506 (1955); Griffith, Commu-

nity Property in Joint Tenancy Form, 14 STAN. L. REv. 87, 88 (1961); Marshall, Joint Tenancy,
Taxwise and Otherwise, 40 CAL. L. REv. 50 (1952).
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held in joint tenancy form.10 Joint tenancy of stocks, promissory notes,
and United States savings bonds is common. Joint tenancy is a widely
used form of property tenure among married persons in California."

Joint tenancy, like community property, is for all practical purposes
solely a form of husband and wife property tenure. One study of real
property joint tenancies found that over 98 percent of all joint tenancy
deeds were to husband and wife.12 The study pointed out that,

joint tenancy today is almost exclusively a husband and wife holding.
Joint tenancies between related persons other than husbands and
wives are rare, survivorship arrangements between unrelated persons
virtually nonexistent.' 3

A number of reasons have been advanced for the popularity of joint
tenancy as a form of marital property tenure. Legally untrained per-
sons connected with real estate and other property transactions fre-
quently advise and even insist that title be taken in joint tenancy.' 4

Husbands and wives have been advised that joint tenancy is less expen-
sive, that it avoids probate, even that it minimizes taxes.' 5 Some com-
mentators have discerned a deep-rooted need for survivorship-the
people want it. 6 One thing is clear, it is common for husband and wife
to take title in joint tenancy and when they discover the legal incidents
of joint tenancy one of them is frequently dissatisfied, with the result
that joint tenancy is "the fertile source of much litigation."' 7

1. Origin and Development of Joint Tenancy

Despite the current use of joint tenancy for husband and wife prop-
erty holding, the joint tenancy estate originated at common law in the
feudal need to pass property to successive generations without splitting
the incidents of tenure.' Joint tenancy was a technical feudal estate,
founded, like the laws of primogeniture, on the principal of the aggre-

10. Bruch, The Defnition and Division of Marital Property in Calfornia: Toward Parity and
Simplicity, 33 Hastings L.J. 769, 830 (1982) (1981).

11. Marsh, Property Ownership During Marriage, CAL. FAM. LAW. §4.6 (Cal. Cont. Ed. Bar
1961).

12. Hines, Real Property Joint Tenancies. Law, Fact, and Fancy, 51 Iowa L. Rev. 582 (1966)
(study made in Iowa).

13. Id. at 623.
14. See Marsh, supra note 11. See generally Benam v. Benam, 178 Cal. App. 2d 837, 3 Cal.

Rptr. 410 (1960); Jones v. Jones, 135 Cal. App. 2d 52, 286 P.2d 908 (1955); Schindler v. Schindler,
126 Cal. App. 2d 597, 272 P.2d 566 (1954).

15. See, e.g., Bruch, supra note 10, at 830; Griffith, supra note 9, at 89-90.
16. See, e.g., Basye, supra note 9, at 511 (survivorship "furnishes personal, individual feelings

of security to the parties which outweigh pure considerations of property rights.").
17. Schindler v. Schindler, 126 Cal. App. 2d 597, 272 P.2d 566 (1954); Edwards v. Deitrich,

118 Cal. App. 2d 254, 255, 257 P.2d 750, 751 (1953).
18. Blackstone notes the common law preference for joint tenancy because "the divisible

services issuing from land (as rent, etc.) are not divided, nor the entire services (as fealty) multi-
plied, by joint tenancy." BLACKSTONE, COMMENTARIES -'193.
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gation of landed estates in the hands of a few, and opposed to their
division among many persons.19

For creation of a joint tenancy at common law, four "unities" were
required. "The properties of a joint estate are derived from its unity,
which is fourfold; the unity of interest, the unity of title, the unity of
time, and the unity of possession; or, in other words, joint tenants have
one and the same interest, accruing by one and the same conveyance,
commencing at one and the same time, and held by one and the same
undivided possession.' 2 0 Although the California courts still announce
the requirement of four unities for joint tenancy,2' in fact as this article
will demonstrate the four unities are unnecessary for a valid joint ten-
ancy.22 This is amply illustrated by the mere fact that husband and
wife can now hold property in joint tenancy.

At common law a husband and wife could not hold property in joint
tenancy. The theory of the four unities of joint tenancy dictated this
result. "Joint tenants are said to be seizedper my etper tout, by the half
or moiety, and by all; that is, they each of them have the entire posses-
sion, as well of everyparcel as of the whole.' ' 23 But since husband and
wife were one person in law, they could not hold by moieties, but both
were seized of the entiretyper tout et non per my. This gave rise to the
common law tenancy by the entireties.

2. Tenancy by the Entireties

Tenancy by the entireties, like joint tenancy, has the quality of survi-
vorship. However, it differs from joint tenancy in the essential respect
that neither spouse can convey his or her interest so as to affect the
right of survivorship in the other. In the eye of the law, the spouses are
not seized of moieties but of entireties. Thus, while in the case of joint
tenancy a severance of any of the unities, as a conveyance by one of the
joint tenants to a third person, terminates the joint tenancy and trans-
forms the new estate into a tenancy in common. This cannot be done
in the case of tenancy by the entireties, owing to the fiction of the law
that, in the latter tenancy, each holds an undivided right to the whole

19. DeWitt v. San Francisco, 2 Cal. 289, 297 (1852).
20. BLACKSTONE, COMMENTARIES *180.

21. See, eg., Tenhet v. Boswell, 18 Cal. 3d 150, 554 P.2d 330, 133 Cal. Rptr. 10 (1976);
Hammond v. McArthur, 30 Cal. 2d 512, 183 P.2d (1947); People v. Nogarr, 164 Cal. App. 2d 591,
330 P.2d 858 (1958); Siberell v. Siberell, 214 Cal. 767, 7 P.2d 1003 (1932); DeWitt v. San Fran-
cisco, 2 Cal. 289 (1852).

22. Cf.. Estate of Grigsby, 134 Cal. App. 3d 611, 617, 184 Cal. Rptr. 886, 889 (1982) ("Our
law has progressed greatly since the rigid, formalistic rules of conveyancing were formulated dur-
ing feudal times. The common law concept of ajoint tenancy requiring the joint unities of time,
title, interest, and possession has not been literally adhered to in California.")

23. BLACKSTONE, COMMENTARIES * 182.
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and not, as in joint tenancy, a right to an undivided half.24 Of course, it
is well settled where tenancy by the entireties is recognized, that neither
spouse can so destroy the character of the estate as to prevent the survi-
vor becoming sole owner.

Tenancy by the entireties is hot recognized in California, however.2

The reason that obtained at common law, and that forced the develop-
ment of tenancy by the entireties, did not exist in California. The right
of the wife to hold property and to contract was fully recognized and
upheld. With the ending of the reason for the rule, the rule itself
ceased. The spirit of the California law was made against the recogni-
tion of such an estate.26 The catalog of coownership tenures in the 1872
Civil Code excluded tenancy by the entireties.27 The statute in effect
abolished the tenancy by entireties by refusing to recognize any estate
other than those enumerated.28 The 1872 Civil Code also made clear
that a husband and wife may hold property in joint tenancy.29

3. Presumption Against Joint Tenancy

Joint tenancy was both a common and preferred form for holding
land at early common law. The feudal system opposed a division of
tenures and favored joint tenancy with the right of survivorship to such
a degree that there was a presumption that a conveyance to two or
more persons was in joint tenancy and express language was necessary
to negate the presumption.30 If time, with the passing of the feudal
system, joint tenancy became disfavored. The complete loss of one ten-
ant's investment upon the tenant's death offended a natural sense of
justice.3' California early adopted a statute reversing the common law

24. See Crawford, Destructibility of Joint Tenancies in Real Property, 45 CAL. ST. B.J. 222
(1970); Comment, 5 S. CAL. L. REv. 144 (1931).

25. Delanoy v. Delanoy, 216 Cal. 23, 26, 13 P.2d 513, 514 (1932).
26. Swan v. Walden, 156 Cal. 195, 196, 103 P. 931, 932 (1909).
27. Civil Code section 682 provides:
682. The ownership of property by several persons is either.
1. Of joint interests;
2. Of partnership interests;
3. Of interests in common;
4. Of community interest of husband and wife.

28. Hannon v. Southern Pac. R. R. Co., 12 Cal. App. 350, 107 P. 335 (1909). An interesting
footnote is that the major revision of the Civil Code proposed by the Commission for Revision
and Reform of the Law and enacted by CAL. STATS. 1901, c. 157, §213, at 391, amended Civil
Code section 682 to add to the enumerated estates: "5. Of property held by a husband and wife as
tenants by the entireties." The entire revision project was invalid for failure to republish the entire
code. Cf. Lewis v. Dune, 134 Cal. 291, 66 P. 478 (1901) (Code of Civil Procedure).

29. Civil Code §161, recodified by CAL. STAT. 1969, c. 1608, §8 as CAL. CIV. CODE §5104
("A husband and wife may hold property as joint tenants, tenants in common, or as community
property."). Like Civil Code section 682, former section 161 was amended by CAL. STATS. 1901,
c. 157, §33, at 338, to recognize tenancy by the entireties, but the enactment was invalid. See note
10, supra.

30. See BLACKSTONE, COMMENTARIES *193.
31. Basye, supra note 9, at 505-06.
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preference for joint tenancy, and creating a preference for tenancy in
common "unless expressly declared in the grant or devise to be a joint
tenancy. "32

California retains its statutory departure from the common law pref-
erence in favor of joint tenancy. Under Civil Code Sections 683 and
686, a joint tenancy must be expressly declared in the creating instru-
ment, or a joint tenancy is not created.3 " In case of ambiguity, an in-
strument is construed to create a tenancy in common rather than a joint
tenancy.3

4

4. Common Types of Joint Tenancy Property

Personal as well as real property may be held in joint tenancy.35 A
part ownership may be in joint tenancy.36 And a less-than-fee interest
may be held in joint tenancy, such as a life estate37 or an equitable
interest under a land sale contract.38

Because of the presumption against joint tenancy property tenure,
the manner of holding title is not an issue for coownership of many
types of property. It is only where there is a public record, registration,
certificate, or transfer papers or documents that show title to be in joint
tenancy that problems arise. This typically involves much of the
wealth in the state of California: real property, bank accounts, safe
deposit boxes, automobiles, notes and deeds of trust, stocks, and United
States savings bonds.3 9 Special rules and presumptions have developed
for each of these types of property.

In addition, as a general rule, the form ofjoint tenancy title is subject
to question pursuant to overriding doctrines such as lack of capacity for
the transaction that created the joint tenancy,4" fraud or undue influ-
ence in the creation of the joint tenancy,41 and mistake or lack of intent
to create the joint tenancy.42 It is in the area of intent that most of the

32. CAL. STATS. 1855, c. 140 §1, at 171. See Dewey v. Lambier, 7 Cal. 347 (1857); Greer v.
Blanchar, 40 Cal. 194 (1870).

33. Tenhet v. Boswell, 18 Cal. 3d 150, 157, 554 P.2d 330, 335, 133 Cal. Rptr. 10, 15 (1976);
Swartzbaugh v. Sampson, 11 Cal. App. 2d 451, 454, 54 P.2d 73, 75 (1936).

34. See, e.g., Bill Froelich Motor Co. v. Estate of Kohler, 240 Cal. App. 2d 897, 50 Cal. Rptr.
200 (1966); Dalton v. Keers, 213 Cal. 204, 2 P.2d 355 (1931).

35. CAL. CIv. CODE §683.
36. Estate of Galletto, 75 Cal. App. 2d 580, 171 P.2d 152 (1946); Gonzales v. Gonzales, 267

Cal. App. 2d 428, 73 Cal. Rptr. 83 (1968).
37. Riley v. Turpin, 47 Cal.2d 152, 155, 301 P.2d 834, 835 (1956); Green v. Brown, 37 Cal.2d

391, 394, 232 P.2d 487, 489 (1951).
38. O'Neill v. O'Malley, 75 Cal. App. 2d 821, 824-25, 171 P.2d 907, 909 (1946).
39. See generally Hines, Personal Property Joint Tenancies: Alore Law, Fact and Fancy, 54

MINN. L. REv. 509 (1970).
40. E.g., Estate of Ginsberg, II Cal. App. 2d 210, 53 P.2d 398 (1936).
41. E.g., Estate of Kreher, 107 Cal. App. 2d 831, 238 P.2d 150 (1951).
42. E.g., Blankinship v. Blankinship, 104 Cal. App.2d 199, 230 P.2d 869 (1951); In re Mar-

riage of Mahone, 123 Cal. App. 3d 17, 176 Cal. Rptr. 274 (1981).
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litigation over whether the property is in fact joint tenancy or commu-
nity property has occurred.

5. Safe Deposit Boxes

An excellent example of the difficulties created when title to property
appears by documentary evidence to be joint tenancy can be found in
safe deposit boxes. As a practical matter, if two persons wish to have
access to the same safe deposit box, they may be required to sign a
rental card that indicates that the contents of the box are held in joint
tenancy. And in fact, it appears that many people may actually believe
that property placed in a safe deposit box with joint access is actually
held in joint tenancy.43 However, it is equally clear that many people
do not believe they are changing the character of their property by put-
ting it in a safe deposit box.44 The result is extensive litigation over the
extent to which property in a joint safe deposit box is held in joint
tenancy, and the extent to which parol evidence may be used to show
intent.45 California finally solved this problem in 1949 by enacting leg-
islation to make clear that the signing of a safe deposit box rental card
does not create a joint tenancy in the contents of the box. 46

6. Joint Bank Accounts

A joint bank account is a common form ofjoint tenancy that is easily
created and results in a simple means of transfer of the funds in the
account at the death of one joint tenant to the surviving joint tenant.47

Despite the appearance of joint tenancy form, joint bank accounts have
presented continuing problems to the courts because they frequently
are intended as executory gifts or trusts, rather than true joint ten-
ancy.48 The depositor frequently retains exclusive control of the funds
during the depositor's life with the intent that they pass to the surviving
joint tenant at the depositor's death.

Beginning in the early 1900's with the enactment of Section 15A of

43. Hines, supra note 39, at 525.
44. Comment, The Unintentional Creation of a Joint Tenancy in the Contents of a Safe Deposit

Box, 32 CAL. L. REv. 301 (1944).
45. See, eg., California Trust Co. v. Bennett, 33 Cal. 2d 694, 204 P.2d 324 (1949); Hausfelder

v. Security-First Nat'l Bank, 77 Cal. App. 2d 478, 176 P.2d 84 (1946); Estate of Dean, 68 Cal. App.
2d 86, 155 P.2d 901 (1945); Security First Nat'1 Bank v. Stack, 32 Cal. App. 2d 586, 90 P.2d 337
(1939).

46. CAL. CIV. CODE §683.1 (enacted by CAL. STATS. 1949 c. 1597 §1 at 2845); see Nossaman,
The Joint Tenancy Problem, 27 CAL. ST. BJ. (1952).

47. Marshall, supra note 9.
48. Kepner, The Joint and SurvivorshiP Bank Account-A Concept Without a Name, 41 CAL.

L. REV. 596 (1953).
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the Bank Act,49 California gave express statutory recognition to the hy-
brid nature of the joint bank account. The effect of the Bank Act was
to create two presumptions.50 It was presumed that a joint account was
the property of all the joint tenants during their lives; this presumption
was rebuttable by proof that the depositor did not intend to create a
true joint tenancy in the account.5 ' It was also presumed that it was the
intent of the depositor to vest title to the funds in the joint account in
the survivor; this presumption was conclusive, absent proof of fraud or
undue influence.5 2

When Section 15A of the Bank Act was recodified in 1952 as Section
852 of the Financial Code,53 the conclusive presumption of survivor-
ship intent was omitted. The effect of the omission is that the survivor-
ship aspect of a joint account, like the ownership aspect of a joint
account, is subject to litigation.54 The proof required to rebut the pre-
sumption of joint tenancy is a common understanding or agreement by
the joint account holders of the intent in creating the account that the
property be other than joint tenancy. 5

The California Law Revision Commission has recommended legisla-
tion based on the Uniform Probate Code to alter the existing presump-
tions.56 Under the Commission recommendation a joint account
belongs to the parties during their lifetimes in proportion to their net
contributions unless there is clear and convincing evidence of a con-
trary intent, on the basis that many lay persons have the erroneous un-
derstanding that creation of a joint tenancy account has no effect until
death;57 absent proof of net contributions equal ownership of the funds
is presumed. The Commission also recommends that the presumption
of survivorship in a joint account is rebuttable only by clear and con-
vincing evidence of a different intent, to effectuate the concept that

49. CAL. STATS. 1909, c. 76, §16, at 90-91. See Wallace v. Riley, 23 Cal. App. 2d 654,74 P.2d
807 (1937).

50. Paterson v. Comastri, 39 Cal.2d 66, 71, 244 P.2d 902, 905 (1952).
51. Note, 4 STAN. L. REV. 435 (1952).
52. The conclusive presumption was added in 1921. CAL. STATS. 1921, c. 780, §5, at 1362.
53. CAL. STATS. 1951, c. 364, §852, at 860.
54. Schmedding v. Schmedding, 240 Cal. App.2d 312,316,49 Cal. Rptr. 523, 526 (1966). It is

interesting to note that the statutes creating conclusive presumptions of survivorship for joint ac-
counts in savings and loan associations, as opposed to banks, were not omitted. Compare CAL.
FIN. CODE §852 (banks) with id. §7604 (state savings and loan associations). See generally Estate
of Friedman, 20 Cal. App. 3d 399, 97 Cal. Rptr. 653, (1971).

55. In re Marriage of Hayden, 124 Cal. App. 3d 72, 78, 177 Cal. Rptr. 183, 186 (1981); Sims,
supra note 6.

56. RECOMMENDATION RELATING TO NONPROBATE TRANSFERS, 16 CAL. L. REVISION
COMM'N REPORTS 129 (1982); RECOMMENDATION RELATING TO NON-PROBATE TRANSFERS, 15
CAL. L. REVISION COMM'N REPORTS 1605 (1980). Legislation to implement the Commission's
recommendation has been introduced in the 1983-84 Regular Session as Assembly Bill No. 53
(McAlister).

57. STATE BAR OF CALIFORNIA, THE UNIFORM PROBATE CODE: ANALYSIS AND CRITIQUE
184-185 (1973).
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most persons who have joint accounts want the survivor to have all
balances remaining at death; the Commission states that this would
strengthen survivorship rights by making proof of a different intent
more difficult. 8

7 U.S. Savings Bonds

United States savings bonds may be registered in the names of two
persons as coowners in the alternative.5 9 However, the mere fact of
registration as coowners does not necessarily create a joint tenancy.
Parol evidence is admissible to show the intentions of the parties and
the realities of ownership." Civil Code section 704 provides that upon
the death of either of the registered coowners the bonds become the
sole and absolute property of the surviving coowner. However, this
provision only establishes the relationship between the coowners and
the government and is not conclusive as to rights between the coown-
ers.61 The presumption of survivorship created by statute does not pre-
clude the overriding doctrine of fraud or affect the application of
community property principles.62

8 Automobiles

Although it is common for persons to register an automobile as joint
owners, simple registration of names in the alternative (A or B) does
not satisfy the general statutory criteria for creating a joint tenancy.63

As a consequence special legislation was adopted in 1965 to overcome
the statutory presumption against joint tenancy in the case of transfer
and ownership of automobiles." Vehicle Code Sections 4150.5 and
5600.5 provide expressly that a vehicle registered in the names of two
or more persons as coowners in the alternative by use of the word "or"
is deemed to be held in joint tenancy and each coowner is deemed to
have granted the other coowner the right to dispose of title and interest
in the vehicle. Presumably this presumption is subject to rebuttal, par-

58. Whether this would in fact change existing law is debatable in light of the difficult burden
to overcome the present presumption of survivorship intent. See, e.g., In re Marriage of Mahone,
123 Cal. App. 3d 17, 176 Cal. Rptr. 274 (1981); Sims, supra note 6.

59. Conrad v. Conrad, 66 Cal. App. 2d 280, 284, 152 P.2d 221, 223 (1944); 31 C.F.R. §315.7
(1981).

60. Estate of Hoefflin, 176 Cal. App.2d 619, 628, 1 Cal. Rptr. 642, 647 (1959).
61. Katz v. Driscoll, 86 Cal. App.2d 313, 194 P.2d 822 (1948).
62. See, e.g., Chase v. Leiter, 96 Cal. App.2d 439, 215 P.2d 756 (1950); 5 SANTA CLARA LAW.

196 (1965).
63. Cooke v. Tsipouroglou, 59 Cal.2d 660, 664, 381 P.2d 940, 31 Cal. Rptr. 60, 62 (1963).
64. CAL. STATS. 1965, c. 891, §§l, 2, at 2495-97; see also 59 Cal.2d at 667-668, 381 P.2d at

944, 31 Cal. Rptr. at 64. The court stated that: "Special legislation was found necessary to over-
come difficulties arising with respect to multiple holders of bank deposits and safe deposit boxes
(Fin. Code §852; Civil Code, §683.1), and the rules relating to vehicle ownership by multiple
owners likewise appear in need of clarification." Id.
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ticularly if community property is involved, even though the Vehicle
Code also provides expressly for registration as community property.6 5

Registration in this form also creates a right of survivorship unless a
contrary intention is set forth in writing upon the registration
application.

9. Corporate Stock

Corporate stock may be held in joint tenancy form. The form of
holding creates a presumption of joint tenancy that may be rebutted by
evidence of intent.6 Notwithstanding this general rule, the corporation
by statute is authorized to deal with the ownership of the stock in ac-
cordance with the form of title on its books.67

10. Notes and Deeds of Trust

A note or other contract right may be held in joint tenancy; this fre-
quently occurs where there has been a sale of real property that had
been held in joint tenancy. The sellers may take a note or an install-
ment contract in joint tenancy as the proceeds of the real property.6

This results from the doctrine of tracing of proceeds.69

B. Creation of Joint Tenancy

At common law it was necessary for joint tenants to acquire their
intefests at the same time (unity of time) and by the same conveyancing
instrument (unity of title). Thus, one could not create a joint tenancy
in himself or herself and another by a direct conveyance. 70 To avoid
the possibility of the application of this archaic rule careful lawyers and
even more cautious title companies insisted, in every case where a gran-
tor wished to create a joint tenancy in which the grantor would be one
of the joint tenants, that there be first a conveyance of the property to a
disinterested third person, a "strawman," who would then reconvey the
title to the joint tenants.71 This became an accepted technique for cre-
ating a joint tenancy in California.72

Although "strawman" creation of joint tenancy remains the prevail-
ing practice in some jurisdictions, an increasing number of jurisdictions

65. CAL. VEH. CODE §§4150.5(b), 5600.5(b). Cf. In re Marriage of Wall, 30 Cal. App. 3d
1042, 1049, 106 Cal. Rptr. 690, 694 (1973) (title in conjunctive; automobile acquired with separate
property).

66. Crook v. Crook, 184 Cal. App.2d 745, 747, 7 Cal. Rptr. 892, 894 (1960).
67. CAL. CORP. CODE §420.
68. Hines, supra note 39, at 524.
69. See infra text accompanying notes 79-87.
70. See Riddle v. Harmon, 102 Cal. App.3d 524, 528-29, 162 Cal. Rptr. 530, 531-32 (1980).
71. See Blevins v. Palmer, 172 Cal. App. 2d 324, 328-29, 342 P.2d 356, 359-60 (1959).
72. See, e.g., Hill v. Donnelly, 56 Cal. App. 2d 387, 132 P.2d 867 (1942).
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have done away with this archaic and senseless procedure which re-
quires two deeds to accomplish the purpose of one.7 3 California, by
amendment of Civil Code Section 683, no longer adheres to the unities
requirement and by statute authorizes creation of a joint tenancy by
direct transfer.7 4 Thus, the "strawman" procedure is no longer neces-
sary to create a joint tenancy in California.75

1. Ar'/icial Persons

The common law rule is that joint tenancy can only be created be-
tween natural persons. An artificial person such as a corporation has
perpetual existence, thus frustrating application of the standard princi-
ple of survivorship, the distinguishing incident of the joint tenancy es-
tate.76 Arguably, California by statute has authorized joint tenancy by
an artificial person.77 In any case, it is clear that a transfer of property
in joint tenancy to an artificial person with the intent that the artificial
person take the property by right of survivorship can be implemented
under trust doctrines if not under joint tenancy principles.78

2. Proceeds and Tracing

Despite the general rule that joint tenancy property can only be cre-
ated by express written agreement, this rule does not apply to proceeds
of joint tenancy property that can be traced.79 These proceeds retain
their joint tenancy character absent any agreement, and therefore vio-
late the traditional "unity of title" requirement.Y0 Thus, for example,
funds withdrawn from a joint tenancy bank account and transferred to
another bank account retain their joint tenancy character,81 and pro-
ceeds of a joint tenancy note remain joint tenancy even though placed

73. Basye, supra note 9. The application of the unities requirement has been called "one of
the obsolete 'subtle and arbitrary distinctions and niceties of the feudal common law."' 4 A.
POWELL, POWELL ON REAL PROPERTY 616, at 670 (1979) (citation omitted).

74. .CAL. STATS. 1935, c. 234 §1, at 912; CAL. STATS. 1955, c. 178 §1, at 645. The purpose of
these amendments is to "avoid the necessity of making a conveyance through a dummy." Third
Progress Rep. to the Legislature at 54 (Mar. 1955), 2 App. to Sen. J. (1955 Reg. Sess.). See also
CONTINUING EDUCATION OF THE BAR, REvIEw OF SELECTED 1955 CODE LEGISLATION 23.

75. Donovan v. Donovan, 223 Cal. App.2d 691, 697, 36 Cal. Rptr. 225, 229 (1963).
76. BLACKSTONE, COMMENTARIES *184; DeWitt v. San Francisco, 2 Cal. 289 (1852).
77. Civil Code section 683 defines joint tenancy as ownership by two or more "persons"

without limitation, and section 14 states that "the word person includes a corporation as well as a
natural person." There appears to be no good reason why joint tenancy in an artificial person
should not be recognized; the strictures of the common law unities have largely been abrogated.
For a contrary view, see 1 A. BOWmAN, OGDEN'S REVISED CALIFORNIA REAL PROPERTY LAW
§7.11 (1974); 2 H. MILLER & M. STARR, CURRENT LAW OF CALIFORNIA REAL ESTATE §13.4 (rev.
1977).

78. American Bible Soc. v. Mortgage Guar. Co., 177 Cal. 9, 17 P.2d 105 (1932); Bank of
America v. Long Beach Fed. Say. & Loan Assn., 141 Cal. App. 2d 618, 297 P.2d 443 (1956).

79. Eg., Estate of Zaring, 93 Cal. App. 2d 577, 209 P.2d 642 (1949).
80. Estate of Harris, 9 Cal. 2d 649, 72 P.2d 873 (1937); 28 CAL. L. REv. 224 (1940).
81. Wallace v. Riley, 23 Cal. App.2d 669, 74 P.2d 800 (1937).
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in a nonjoint tenancy bank account.8 2 This rule derives from a time
when a joint tenancy in personal property could be made by oral agree-
ment; 3 however, it has been held that notwithstanding the 1935 legisla-
tion requiring a written agreement for personal property joint
tenancy, 4 tracing of joint tenancy proceeds is still the law.85 This rule
may be inapplicable, however, where the joint tenancy property can
originally be traced to community property. 6 The rule of tracing to
community property offers one possible solution to some of the
problems surrounding the interrelation of joint tenancy and commu-
nity property. 7

3. Severance of Joint Tenancy

Severance of a joint tenancy may result from a conveyance, volun-
tary or involuntary, by one or all of the joint tenants, or by mutual
agreement of the joint tenants.88 Thereafter, the former joint tenants
hold the property as tenants in common, with all the incidents of ten-
ancy in common, including the ability to make a testamentary disposi-
tion of the interest and corresponding lack of survivorship rights in the
other coowners.

Since substantial rights may depend upon whether there has been a
severance of the joint tenancy, it is important to determine whether a
particular voluntary or involuntary conveyance amounts to a sever-
ance. A conveyance by one joint tenant to a third party is a sever-
ance.89 Due to feudal technicalities of enfeoffment a joint tenant could
not effect a severance by a conveyance to himself or herself until the
right to do so was recognized in 1980.90 Whether other transfers than a
direct conveyance of the whole interest by one or both joint tenants
amounts to a severance depends upon the circumstances of the case.9'
Although the courts have worked out rules, such as creation of a lien

82. Fish v. Security-First Nat. Bank, 31 Cal. 2d 378, 189 P.2d 10 (1948).
83. Estate of Harris, 169 Cal. 725, 726, 147 P. 967, 968 (1915).
84. CAL. CIV. CODE §683, as amended by CAL. STATS. 1935, c. 234, §1.
85. Taylor v. Crocker-Citizens Nat'l Bank, 258 Cal. App. 2d 682, 687, 65 Cal. Rptr. 771, 775

(1968).
86. Sims, supra note 6, at 455.
87. See infra text accompanying notes 308-312.
88. Swanson & Degnan, Severance of Joint Tenancies, 38 MINN. L. REv. 485 (1954).
89. Delanoy v. Delanoy, 216 Cal. 23, 26, 13 P.2d 513, 514 (1932); Green v. Skinner, 185 Cal.

435, 438, 197 P. 60, 61 (1921); see Crawford, supra note 24.
90. Estate of Grigsby, 134 Cal. App. 3d 611, 617, 184 Cal. Rptr. 886, 889 (1982); Estate of

Dean, 109 Cal. App. 3d 156, 160, 167 Cal. Rptr. 138, 140 (1980); Riddle v. Harmon, 102 Cal. App.
3d 524, 531, 162 Cal. Rptr. 530, 534 (1980); Clark v. Carter, 265 Cal. App.2d 291, 295, 70 Cal.
Rptr. 923, 926 (1968). Because these cases are decided in different appellate districts, there is some
question whether the rule of self-severance applies throughout the state. Legislation making clear
that it does would be useful.

91. Hammond v. McArthur, 30 Cal.2d 512, 183 P.2d 1 (1947).
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does not sever,92 it appears generally that the courts will treat severance
as a matter of intent of the parties.93 A severance may occur only
where the facts "clearly and unambiguously establish that either of the
joint tenants desired to terminate the estate."94 This rule is consistent
with the modem function of joint tenancy as a testamentary device. 95

Whether the transfer is between joint tenants or between a joint tenant
and a third party appears to affect the result. Because most joint tenan-
cies are between spouses, the courts may be reluctant to find a sever-
ance in a transaction with a third party in order to protect the spouses'
survivorship rights;96 there is less reluctance where a transaction be-
tween the spouses is involved.97

The consequence of a failure of severance in a transaction with a
third party is that the surviving joint tenant takes the property to the
detriment of the third party. The theory is that the transferee took only
what the decedent had to convey, and what the decedent had to convey,
absent a severance of the joint tenancy, was a defeasible interest in the
property.

98

Application of this doctrine yields rather startling results. Imposition
of a voluntary lien or encumbrance, judgment lien, or even levy by a
creditor, on joint tenancy property does not sever the joint tenancy, so
that upon the death of the debtor the nondebtor takes by right of survi-
vorship free of all liens and encumbrances. 99

A long-term lease by one joint tenant does not sever the joint ten-
ancy; if the joint tenant dies during the period of the lease, the property
passes to the surviving joint tenant and the lease is terminated by oper-
ation of law. 100 This rule has been criticized as a corruption of tradi-
tional joint tenancy theory and substitution of a rule of partial
severance has been advocated.10' Under a partial severance rule, the
lease would be effective to sever the possessory interests in the joint
tenancy for the duration of the lease but not to extinguish the survivor-
ship right in the reversion; upon the death of the joint tenant during the
period of the lease the survivor would take the reversion subject to the

92. See infra text accompanying notes 136-177.
93. Comment, Severance of a Joint Tenancy in Caifornia, 8 HASTINGS L.J. 290 (1957).
94. Tenhet v. Boswell, 18 Cal.3d 150, 158, 554 P.2d 330, 335, 133 Cal. Rptr. 10, 15 (1976).
95. Comment, Consequences of a Lease to a Third Party Made by One Joint Tenant, 66 CAL.

L. REv. 69 (1978).
96. Comment, Joint Tenancy in California Revisited A Doctrine of Partial Severance, 61 CAL.

L. REV. 231 (1973).
97. Eg., Estate of Gebert, 95 Cal. App. 3d 370, 379, 157 Cal. Rptr. 46, 51 (1979).
98. Tenhet v. Boswell, 18 Cal. 3d 150, 159, 554 P.2d 330, 335, 133 Cal. Rptr. 10, 16 (1976).
99. See infra text accompanying notes 136-177.

100. 18 Cal.3d at 159, 554 P.2d at 335, 133 Cal. Rptr. at 16 (1976).
101. Comment, supra note 95.
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lease. 102

The existing California rule is plainly intended to favor the surviving
joint tenant at the expense of the third party to whom the lease is made.
This preference recognizes that joint tenancy is primarily used in Cali-
fornia as a means of passing marital property to a surviving spouse
quickly and conveniently. The argument is that the third party is in a
position to protect himself or herself by inspection of the property
records; presumably the third party, upon discovery that the property
to be leased is held in joint tenancy, could require either a joinder of
both owners or a prior severance of the tenure. A more likely result is
development of a standard practice, at least in long-term commercial
leases, that a lessee requires as one of the lease clauses that the lessor
specifically severs or intends to sever any joint tenancy tenure in the
property. Then the only lessees trapped by the peculiar law of joint
tenancy will be uninformed persons who innocently and in good faith
enter into what appears to be a binding lease. At the very least, the
innocent lessee should be reimbursed for improvements and expendi-
tures made in reliance on the lease, if the lease is to be terminated.

II. COMPARISON OF JOINT TENANCY AND COMMUNITY PROPERTY

Because joint tenants hold property as an undivided unity, questions
inevitably arise as to their rights and duties during the joint tenure.
There is no difference between the rights and duties ofjoint tenants and
the rights and duties of tenants in common, and these rights and duties
are well understood.

The rights and duties of the spouses in community property are not
nearly so well defined or understood. It has been clear since 1927 that
the interests of the spouses in community property are "present, ex-
isting and equal,"' 0 3 but it is only since 1975 that either spouse has had
the management and control of community property.' °4 The implica-
tions of these rules are not clear.

A. Ownership Interest

The interests of joint tenants are owned in equal shares. 05 The own-
ership interest of a spouse is the separate property of the spouse.106

Each spouse in effect owns a one-half interest in the property and can

102. Comment, supra note 96.
103. Marsh, supra note 11, §4.32.
104. CAL. CIV. CODE §§5125 (management and control of personal property), 5127 (manage-

ment and control of real property).
105. CAL. CwV. CODE §683.
106. Watson v. Peyton, 10 Cal.2d 156, 159, 73 P.2d 906, 907 (1937).
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convey, encumber, and otherwise deal with that interest, the only limi-
tation being that the joint tenant cannot dispose of the interest by will,
absent a severance.

The ownership interests of spouses in community property are "pres-
ent, existing and equal."'" 7 This does not amount to an effective one-
half interest of each except at dissolution of marriage; at death each
may dispose of a one-half interest by will.

B. Management and Control

Each spouse has an equal right to the management and control of
property held in joint tenancy. 10 8 The consequences of this manner of
tenure are well defined as to such matters as right of possession, right to
income and accounting, liability for waste, liability for contribution,
and the effect of agreements made with respect to the property. 10 9 Each
spouse likewise has an equal right to the management and control of
community property. I0 This has been the law, however, only since
1975, and there is little case law guidance as to the rights and duties of
the spouses.' Presumably the law is generally similar to the law gov-
erning joint tenancy property.'1 2 One major difference is that income
from the property is community property rather than the separate
property of the spouses. 13

In addition, each spouse must act in good faith with respect to the
other spouse in the management and control of the community prop-
erty." 4 Prior to adoption in 1975 of equal management and control
and the corresponding duty of good faith, California law analogized
the management duties between spouses to the law governing the rela-
tions of fiduciaries or partners. The fiduciary standard has been super-

107. CAL. CIV. CODE §5105.
108. Wagoner v. Silva, 139 Cal. 559, 73 P. 433 (1903).
109. See, e.g., 1 BOWMAN, supra note 77, §§7.28-7.33.; 2 H. MILLER & M. STARR, CURRENT

LAW OF CALIFORNIA REAL ESTATE §§13:2-13:12 (rev. 1977); 3 B. WITKIN, SUMMARY OF CALI-
FORNIA LAW, Real Property §§211-220 (1973).

110. CAL. CIV. CODE §§5125 (personal property), 5127 (real property). Exceptions to this rule
are that a spouse operating or managing a community property business has sole management and
control of the business (CAL. CIV. CODE §5125(d)) and a community property bank account in the
name of one spouse is free of control of the other spouse (CAL. FIN. CODE §851). See also CAL.
PROB. CODE §3051 (management and control by spouse having legal capacity where other spouse
has conservator).

111. Comment, Equal Management and Control Under Senate Bill569: "To Have andto Hold"
Takes on New Meaning in Calfornia, 11 SAN DIEGO L. REV. 999 (1974).

112. It has been stated that the obligations between spouses regarding payments of taxes and
repairs are essentially the same for joint tenancy and community property. CONTINUING EDUCA-
TION OF THE BAR, JOINT OWNERSHIP: A REVIEW OF JOINT TENANCY AND COMMUNITY PROP-
ERTY 25 (1978).

113. CAL. CIV. CODE §§5107 (separate property of wife), 5108 (separate property of husband),
and 5110 (community property).

114. CAL. CIV. CODE §5125(e).



Paciftc Law Journal / Vol 14

seded by the new standard of good faith, which apparently amounts to
a requirement that a spouse act without fraudulent intent." 5 Whether
this in effect imposes a greater or lesser standard of conduct with re-
spect to community property than that generally applicable to spouses
as joint tenants is not clear."1 6

C. Transfers

A joint tenant cannot transfer title to the whole property, whether by
sale, encumbrance, lease, or otherwise. The joint tenant is limited to
transfers involving that joint tenant's interest in the property."17 A con-
veyance severs the joint tenancy and converts it into a tenancy in com-
mon; an encumbrance or lease does not sever the joint tenancy and the
rights of the encumbrancer or lessee are subject to the survivorship
rights of the other joint tenant."I8 The result of this rule, as a practical
matter, is that a person dealing with a joint tenant will require the join-
der of the other joint tenants in the transaction, particularly because of
the difficulty in ascertaining whether property that appears to be joint
tenancy is in fact community property.

Community real property cannot be conveyed, encumbered, or
leased for a period longer than a year by either spouse alone; both
spouses must join in the transaction. 19 Likewise, neither spouse may
make a gift of community personal property, or sell, convey, or encum-
ber household goods and personal effects that are community personal
property without the written consent of the other spouse.' 20 For other
types of community property such as bank accounts, automobiles,
stocks, and the like, it thus appears that, unlike joint tenancy property,
either spouse alone may enter transactions that affect the whole prop-
erty.'21 Also, unlike joint tenancy property, one spouse alone cannot
make a valid transaction that affects only the interest of that spouse in
those types of community property for which joinder or consent is re-

115. Kahn & Frimmer, Management, Probate and Estate Planning Under Calfornia'r New
Community Properly Laws, 49 CAL. ST. B.J. 516, 519 (1974); Reppy, Retroactivity ofthe 1975
California Community Properly Reforms, 48 S. CAL- L. REv. 977, 1013-1022 (1975); Comment,
Toward True Equality: Reforms in California's Community Property Law, 5 GOLDEN GATE L.
REV. 407, 413-17 (1975); Comment, Caiffornia's New Community Property Law-Its Effect on In.
terspousal Mis-management Litigation, 5 PAC. L.J. 723 (1974).

116. Spouses generally stand in a confidential relationship to each other, CAL. CIV. CODE
§5103; Crawford, supra note 24, as do joint tenants generally, I BOWMAN, supra note 77, §7-30.; 3
B. WITKIN, SUMMARY OF CALIFORNIA LAW, Real Properly §214 (1973)).

117. See, e.g., I BOWMAN, supra note 77, at §7.31.
118. See supra text accompanying notes 100-102. If there are more than two joint tenants, a

transfer by one severs the joint tenancy only as to the transferee; the others remain joint tenants as
between each other. Shelton v. Vance, 106 Cal. App.2d 194, 196, 234 P.2d 1012, 1014 (1951).

119. CAL. CIV. CODE §5127.
120. CAL. Civ. CODE §5125.
121. Union Mut. Life Ins. Co. v. Broderick, 196 Cal. 497, 503, 238 P. 1034, 1037 (1925).
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quired. Such a transaction will not be recognized as a "severance" of
the community and is not effective during marriage."' The transaction
will be given effect as to the interest of the spouse after dissolution or
death severs the community, however.12 3

D. Dissolution of Marriage

Because the interest of each spouse in joint tenancy property is the
separate property of the spouse, joint tenancy property is not subject to
division at dissolution of the marriage.1 24 The dissolution has no effect
on the joint tenancy, absent an agreement by the spouses since, unlike
community property, joint tenancy is not dependent on the marital sta-
tus of the joint tenants. 25  The joint tenancy property remains joint
tenancy with all its incidents, including survivorship, and is subject to
partition and to claims of creditors to the same extent as during
marriage.

Community property is divided equally between the spouses upon
dissolution and thereafter is the separate property of each.' 26 The sepa-
rate property remains liable for debts for which it would have been
liable as community property. 27 If the community property is not di-
vided between the spouses at dissolution it becomes tenancy in com-
mon property by operation of law, each spouse having an equal interest
as a tenant in common.128 At one time the community or joint charac-

122. Dynan v. Gallinati, 87 Cal. App.2d 553, 555, 197 P.2d 391, 392 (1948) (personal prop-
erty). But see Mitchell v. American Reserve Ins. Co., 110 Cal. App.3d 220, 223, 167 Cal. Rptr.
760, 761 (1980) (encumbrance of real property by one spouse affects the spouse's half-interest).
Prior to Mitchell a conveyance or encumbrance of real property by one spouse without the joinder
of the other spouse was recognized as effective to convey the spouse's half-interest only after a
severance of the community by death or dissolution of marriage. See, e.g., Gantner v. Johnson,
274 Cal. App.2d 869, 877, 79 Cal. Rptr. 381, 386 (1969).

123. Marsh, supra note 11, §§4.34-4.35.
124. Schindler v. Schindler, 126 Cal. App. 2d 597, 605, 272 P.2d 566, 572 (1954); Walker v.

Walker, 108 Cal. App. 2d 605, 608, 239 P.2d 106, 108 (1952); Sf Porter v. Superior Court, 73 Cal.
App.3d 793, 803, 141 Cal. Rptr. 59, 65 (1977) (general discussion).

125. Brunscher v. Reagh, 164 Cal. App. 2d 174, 330 P.2d 396 (1958); Cole v. Cole, 139 Cal.
App. 2d 691, 294 P.2d 494 (1956).

126. CAL. CIV. CODE §4800.
127. See, e.g., Bank of America v. Mantz, 4 Cal. 2d 322, 326, 49 P.2d 279, 281 (1935); Vest v.

Superior Court, 140 Cal. App. 2d 91, 95, 294 P.2d 988, 991 (1956).
128. See, e.g., DeGodey v. DeGodey, 39 Cal. 157, 163 (1870). This property is treated for all

purposes as tenancy in common property, but is subject to division as community property. Com-
ment, Post-Dissolution Suits to Divide Community Property: A Proposalfor Legislative Action, 10
PAc. L.J. 825 (1979). Thus a spouse may convey the spouse's one-half tenancy in common inter-
est. See, e.g., Huer v. Huer, 33 Cal.2d 268, 271, 201 P.2d 385, 387 (1945); Buller v. Buller, 62 Cal.
App. 2d 687, 692, 145 P.2d 649, 652 (1944). A homestead declaration is no longer applicable to
the property. Lang v. Lang, 182 Cal. 765, 770, 190 P. 181, 183 (1920); California Bank v. Schles-
inger, 159 Cal. App. 2d 854, 859, 324 P.2d 119, 123 (1958). The property is treated as tenancy in
common property for purposes of succession and testamentary disposition. See, e.g., Tarien v.
Katz, 216 Cal. 554, 560, 15 P.2d 493, 495 (1932). See generally Estate of Williams, 36 Cal. 2d 289,
223 P.2d 248 (1950). The property is subject to partition just as any other tenancy in common
property. See, e.g., Biggi v. Biggi, 98 Cal. 35, 38, 32 P. 803, 804 (1893); Lang v. Lang, supra;
Gorman v. Gorman, 90 Cal. App.3d 454, 153 Cal. Rptr. 479 (1979); Hen v. Henn, 26 Cal. 3d 323,
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ter of property was critically important at dissolution of marriage, since
the innocent spouse could receive more than one-half of the commu-
nity property. It was a rare contested divorce case where characteriza-
tion of the property was not an issue.129 Since the advent of no-fault
dissolution and equal division, this facet of the joint tenancy and com-
munity property interrelation has become of lesser importance, al-
though it is still significant when one spouse seeks to acquire a
particular asset, such as the family home, and this can only be done if
the asset is found to be community property.

. Partition

One characteristic of joint tenancy is that although the interests of
the joint tenants are equal and undivided, the tenants may divide their
interests by partition. 30 The right of partition is absolute unless waived
by the joint tenants.' 31 The mere bringing of a partition action, how-
ever, does not sever the joint tenancy and if a joint tenant dies during
the pendency of the action, the other takes by right of survivorship. 132

Community property is not subject to partition during marriage. 33

At dissolution of marriage the community property is divided, how-
ever. Partition of community property during marriage would amount,
in effect, to an involuntary conversion of community to separate
property.

F Adverse Possession

It is a general rule that one joint tenant may acquire title to the whole
property by adverse possession against the other joint tenants. 134 How-
ever, when there is a close familial relationship between the coowners
possession by one will not be considered adverse absent a clear show-
ing of the assertion of a hostile claim and actual or constructive no-
tice. 35 Whether one spouse may acquire title to community property

330, 161 Cal. Rptr. 502, 505 (1980). The general rules governing the management obligations and
duties of tenants in common apply to former spouses who become tenants in common by opera-
tion of law. Thus, for example, neither may exclude the other from possession of the property.
Brown v. Brown, 170 Cal. 1, 147 P. 1168 (1915).

129. Schindler v. Schindler, 126 Cal. App. 2d 597, 601, 272 P.2d 566, 568 (1954).
130. At common law partition was not available except by common agreement of the joint

tenants. An action for partition has been permitted by statute since 1539. BLACKSTONE, COM-
MENTARIES *185.

131. CAL. CIV. PROC. CODE §§872.210(a), 872.710(b).
132. Dando v. Dando, 37 Cal. App. 2d 371,372, 99 P.2d 561, 562 (1940); see also Teteuberg v.

Schiller, 138 Cal. App. 2d 18, 22, 291 P.2d 53, 56 (1955).
133. Jacquemart v. Jacquemart, 142 Cal. App. 2d 794, 795-96 299 P.2d 281, 282-83 (1956);

CAL. CIV. PROC. CODE §872.210(b).
134. See, e.g., 3 B. WITKIN, SUMMARY OF CALIFORNIA LAW, Real Property §§51-53 (8th ed.

1973).
135. Lobro v. Watson, 42 Cal. App. 3d 180, 186, 116 Cal. Rptr. 533, 537 (1974).
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by adverse possession against the other spouse is not clear. Although
spouses are in a position of confidentiality with respect to each other, so
too are joint tenants and joint tenancy property can pass by adverse
possession despite a confidential and familial relationship.

G. Rights of Creditors

1. Unsecured Creditors

Inter vivos. If a debtor is a joint tenant, the creditor can reach the
joint tenancy property only to the extent of the joint tenant's interest in
order to satisfy the debt. 136 The creditor must levy on the joint tenant's
interest and have the interest sold at an execution sale; the sale severs
the joint tenancy and the purchaser at the execution sale holds the for-
mer joint tenant's interest as a tenant in common with the remaining
cotenants. Thereafter, any of the cotenants can seek partition of the
property.

137

Treatment of community property is substantially different. The
creditor of either spouse may reach all the community property to sat-
isfy the debt, not just the interest of the debtor. 138 The fact that if the
debtor and nondebtor spouses hold property as joint tenants only half
is available to creditors whereas if they hold it as community property
the whole is available has engendered substantial litigation to deter-
mine whether property in joint tenancy form is in fact community
property. 139  If joint tenancy property is acquired with community
funds, a creditor may show that despite the presumption created by the
joint tenancy title form, there was a common understanding that the
property is community funds. A creditor may show that despite the
presumption created by the joint tenancy title form there was a com-
mon understanding that the property was community or that despite an
actual intent that the property be held in joint tenancy the transmuta-
tion was in fraud of creditors. 140

After death. After death of the debtor spouse the difference in treat-
ment of joint tenancy and community property is even more marked.

136. If the nondebtor joint tenant is the spouse of the debtor, the nondebtor's interest in the
roperty may be liable for the debt if the debt was incurred for necessaries. CAL. CIV. CODE
5121.

137. See, e.g., Strangman v. Duke, 140 Cal. App. 2d 185, 188, 295 P.2d 12, 15 (1956); Pepin v.
Stricklin, 114 Cal. App. 32,, 299 P. 557 (1931); Hilborn v. Soale, 44 Cal. App. 115, 185 P. 982
(1919).

138. CAL. CIV. CODE §§5116 (contracts), 5122 (torts). Community property earnings of the
nondebtor spouse are not liable for prenuptial debts of the debtor spouse. CAL. CIV. CODE §5120.

139. Schoenfeld v. Norberg, 11 Cal. App. 3d 755, 90 Cal. Rptr. 47 (1970); In re Rauer's Col-
lection Co., 87 Cal. App. 2d 248, 196 P.2d 803 (1948).

140. Hansford v. Lassar, 53 Cal. App. 3d 364, 374-76, 125 Cal. Rptr. 804, 809-10 (1975).
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Joint tenancy property becomes vested in the surviving spouse by oper-
ation of law upon the death of the debtor spouse, who no longer has an
interest in the property. Consequently, the creditor of the decedent
may no longer reach any portion of the former joint tenancy property
to satisfy the debt, 4' unless the creditor can show that the property was
placed in joint tenancy form in fraud of creditors.'42 In the case of com-
munity property, however, the creditor of the decedent is in a much
better position. Assuming that the community property has passed to
the surviving spouse either by intestate succession or because the dece-
dent has willed the decedent's portion to the surviving spouse, 143 three
possible courses of events may ensue. (1) Absent an election by the
surviving spouse, all the community property passes directly to the sur-
viving spouse without probate administration. 44 (2) If the surviving
spouse so elects, the decedent's share of the community property may
be subject to probate administration. 45 (3) Or if the surviving spouse
so elects, both the decedent's share and the surviving spouse's share of
the community property are subject to probate administration., 6

These three alternatives have differing consequences for creditors.
If the community property passes directly to the surviving spouse

without probate administration, the creditor of the decedent will be un-
able to reach the community property during administration. 147 None-
theless, the surviving spouse is personally liable for the debts for which
the community property was liable, to the extent of the value of both
spouses' interests in the community property (less liens and encum-
brances) at the date of the decedent's death that is not exempt from
execution.' 48 The creditor may enforce the obligation directly against

141. King v. King, 107 Cal. App. 2d 257, 259, 236 P.2d 912, 913 (1951). Conversely, a creditor
of the survivor, who prior to the death could have reached only the debtor's portion, upon death
can reach the whole property owned by the survivor.

142. Rupp v. Kahn, 246 Cal. App. 2d 188, 196, 55 Cal. Rptr. 108, 112-13 (1966).
143. If the decedent disposes by will of all or part of the decedent's interest in the community

property to a person other than the surviving spouse, that part that is so willed is subject to pro-
bate administration, including the debts of the decedent.

144. CAL. PROB. CODE §202(a); a summary proceeding for determination or confirmation of
the community property is available. CAL. PROB. CODE §§650-657.

145. Id. §202(b).
146. Id.
147. The creditor may nonetheless be well advised to file a claim in probate either because the

debt may turn out not to be one for which the community property is liable or because the sepa-
rate property of the decedent may also be liable for the debt. In the latter case an apportionment
of liability pursuant to Probate Code section 980 may be proper. See Meserve, Crary & Grant,
Senate Bills, 570 and 1846: 2he Effects on Probate and Estate Planning Practice of the Recent
Changes in the Caiffornia Probate Code Relating to Community Property, 50 L.A. BAR BULL. 9
(1974). If the surviving spouse elects to use summary determination or confirmation of commu-
nity property pursuant to Probate Code sections 650 to 657, business creditors of the deceased
spouse may be protected. CAL. PROB. CODE §656.

148. CAL. PROB. CODE §205(a). This rule applies to community property that passes to the
surviving spouse "without administration." Whether this extends to community property life in-
surance or community property in joint tenancy form that passes outside of probate is not clear.
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the surviving spouse in the same manner as if the decedent were still
alive. 49 This amounts in effect to a substitute for probate administra-
tion, although the superiority of this scheme has been questioned. 150

If the surviving spouse becomes personally liable for debts of the
decedent, the surviving spouse may file a claim against the decedent's
estate for payment of the debts.' In such a situation responsibility for
the debts may be apportioned between the surviving spouse and the
estate based on the amount of property of each that is liable for the
debts. 152

If the surviving spouse elects to have the share of the community
property received from the decedent administered in probate, the sur-
viving spouse remains personally liable for the debts of the decedent
chargeable against the community property to the extent of the value of
the property.' 53 However, the surviving spouse may file a claim against
the estate for payment of the debts, 54 and the debts are likewise subject
to apportionment between the estate and the surviving spouse. 155

If the surviving spouse elects to have all the community property
administered in probate, the debts of the decedent may not be enforced
against the surviving spouse. 56 In case of an apportionment of the
debts to the surviving spouse pursuant to Probate Code section 980, the
surviving spouse may be ordered to make payment to the personal rep-
resentative to the extent the surviving spouse's property being adminis-
tered in the probate estate is insufficient to satisfy the allocation.'57

In summary, when community property goes to the surviving spouse
the creditors of the decedent may satisfy their debts against the surviv-
ing spouse to the extent of the community property or out of the com-
munity property in probate if the community property is administered

Kahn & Frimmer, California Probate of Community Property: The Final Picture Emerges, 50 CAL.
ST. B.J. 260, 291 (1975). If so, the creditor is in a better position than if the community property
went through probate administration, where recovery is limited to the assets of the probate estate.
CAL. PROB. CODE §205(b).

149. CAL. PROB. CODE §205(c); see also CAL. CIV. PROC. CODE §353.5 (four-month extension
of statute of limitation for creditor in certain cases). Whether this scheme is actually workable
remains to be seen.

150. See, e.g., 1 MARSHALL, supra note 150, §110.
151. CAL. PROB. CODE §704.2.
152. CAL. PROB. CODE Id §980. In determining the amount of property of each that is liable

for the debts, the argument has been that reimbursement principles relating to "separate" and
"community" debts must be taken into account. See, e.g., W. REPPY, COMMUNITY PROPERTY IN
CALIFORNIA 254-62 (1980); 1 A. MARSHALL, CALIFORNIA PROBATE PROCEDURE §112 (1980).

153. CAL. PROB. CODE §205(a).
154. Id §704.2. Likewise, the surviving spouse may file a claim against the estate for payment

of debts of the surviving spouse for which the community property is liable. §704.4.
155. CAL. PROB. CODE §980. See supra note 152.
156. CAL. PROB. CODE §205(b).
157. See supra note 152. The surviving spouse may also file a claim against the estate for

payment of debts of the surviving spouse for which the community property is liable. CAL. PROB.
CODE §704.4.
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in probate. This must be contrasted with the result under joint tenancy
property where creditors of the decedent may reach no portion of the
joint tenancy property. The difference in result is dependent solely
upon the manner of tenure of the property. Legislation has been urged
to equate rights of creditors against joint tenancy and community prop-
erty, there being "no sound policy reason" for the difference in treat-
ment.'58 The California Law Revision Commission recommended that
creditors of the decedent be authorized to reach the decedent's share of
a joint tenancy account to the extent the decedent's estate is insufficient,
characterizing existing joint tenancy law as "anachronistic" and stating
that, "the existing rule gives the surviving joint tenant an unjustified
windfall at the expense of the creditors of the deceased joint tenant." 159

This is also the position of the Uniform Probate Code. 60 This recom-
mendation was rejected by the Legislature.' 6 1

2. Secured Creditors

Where both spouses have entered a security agreement or encum-
brance of joint tenancy property or community property, a creditor has
no problem enforcing the obligation against the property either during
the lives of the spouses or after their deaths. However, when there is a
lien or encumbrance on the property that affects only one of the
spouses, complications arise.

By statute both spouses must join in an encumbrance of community
real property 62 and must give written consent to an encumbrance of
certain community personal property. 63 Suppose an encumbrance is
made by only one spouse. If the encumbrance is on the community
real property standing in the name of one spouse alone the encum-
brance is apparently effective to bind the whole property unless an ac-
tion is brought within one year to avoid the encumbrance.,'
Otherwise, it appears that notwithstanding the consent requirement, an
encumbrance of the community property by one spouse encumbers that
spouse's interest in the community property. 65 Presumably, foreclo-

158. Kahn & Frimmer, supra note 115, at 570. It should be noted that with regard to the debts
of the surviving spouse, treatment ofjoint tenancy and community property going to the surviving
spouse is the same: the creditor may reach all in satisfaction of the debt.

159. RECOMMENDATION RELATING TO NON-PROBATE TRANSFERS, 15 CAL. LAW REvISION
COMM'N REPORTS 1620-21 (1980).

160. UNIFORM PROB. CODE §6-107.
161. See ANNUAL REPORT FOR 1982, 16 CAL. LAW REViSION COMM'N REPORTS 2001, 2026

(1982).
162. CAL. CIV. CODE §5127.
163. CAL. CI. CODE §5125.
164. Id. §5127.
165. Mitchell v. American Reserve Ins. Co., 110 Cal. App.3d 220, 224, 167 Cal. Rptr. 760, 761

(1980).
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sure of the encumbrance would sever the community property, much in
the manner of severance of a joint tenancy, so that following the fore-
closure sale the purchaser would hold the property as a tenant in com-
mon with the nonencumbering spouse, whose interest becomes separate
property. Whether this would be a desirable result for the creditor
would depend upon whether the underlying obligation for which the
encumbrance was given was one for which the community property,
separate property of either spouse, or some combination was liable. If
the encumbrance is not foreclosed and one of the spouses dies with the
property going to the survivor, the result is not clear. If the encumber-
ing spouse is the decedent, logic would dictate that because the dece-
dent's encumbrance was valid and because the survivor takes only that
property passed on by the decedent, the surviving spouse would take
the community property subject to an encumbrance only on the dece-
dent's one-half interest. If the nonencumbering spouse is the decedent,
an argument could be made that the encumbrance of the survivor ex-
tends to the whole property on an after-acquired property doctrine or
estoppel by deed theory. However, the more logical result, consistent
with community property theory, would be that because the surviving
spouse takes by descent or devise rather than by survivorship the inter-
est of the decedent remains unencumbered. This would not, however,
preclude the lienholder from seeking enforcement of the underlying
obligation against the decedent's share as an unsecured creditor, as-
suming no applicable anti-deficiency legislation.

Unlike the rules applicable to community property, the principles
governing liens and encumbrances on the interest of one joint tenant
are well settled and somewhat surprising. A voluntary or involuntary
lien on the interest of one joint tenant may be foreclosed, and upon sale
of the joint tenant's interest there is a severance of the joint tenancy,
with the purchaser becoming a tenant in common with the other joint
tenants. 166 But if the joint tenant whose interest is subject to the lien
dies before the foreclosure sale effects a severance of the joint tenancy,
the remaining joint tenants take the property by survivorship free of the
lien. This principle applies to voluntary liens such as mortgages' 67 and
deeds of trust 6.8 as well as involuntary liens such as judgment liens.169

This result derives from the basic principles that creation of a joint

166. Russell v. Lescalet, 248 Cal. App. 2d 310, 312, 56 Cal. Rptr. 399, 400 (1967).
167. People v. Nogarr, 164 Cal. App. 2d 591, 593, 330 P.2d 858, 861 (1958).
168. Hamel v. Gootkin, 202 Cal. App.. 2d 27, 30, 20 Cal. Rptr. 372, 374 (1962). However, a

deed of trust executed by one joint tenant on the joint tenant's own behalf as well as on behalf of
the other joint tenant under power of attorney binds the interests of both joint tenants and the
survivor does not take free of liens. Katsivalis v. Serrano Reconveyance Co., 70 Cal. App. 3d 200,
207, 138 Cal. Rptr. 620, 623 (1977).

169. Zeigler v. Bonnell, 52 Cal. App. 2d 217, 220, 126 P.2d 118, 120 (1942).
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tenancy gives each joint tenant an interest in the whole property that is
subject to defeasance by failing to survive the other joint tenants and
that a lien or encumbrance on the interest of one joint tenant is not a
severance of the joint tenancy in that it does not destroy any of the four
unities of joint tenancy. 7 °

The argument for preference of survivorship rights over the lien is
based upon the "lien" theory (as opposed to the "title" theory) that a
mortgage, deed of trust, or other encumbrance does not amount to a
severance-unity of title of the joint tenants has not been interrupted,
merely subjected to a lien. Although it might be possible to distinguish
voluntary liens from involuntary liens, the California courts have not
done so. 7' Nor have the courts analyzed the problem from the per-
spective of public policy but from the technicalities of common law
joint tenancy. The reasoning is typified by Zeigler v. Bonnelk

The right of survivorship is the chief characteristic that distinguishes
a joint tenancy from other interests in property. The surviving joint
tenant does not secure that right from the deceased joint tenant, but
from the devise or conveyance by which the joint tenancy was first
created. (Green v. Skinner, 185 Cal. 435, 197 P. 60) While both joint
tenants are alive each has a specialized form of a life estate, with
what amounts to a contingent remainder in the fee, the contingency
being dependent upon which joint tenant survives. The judgment
lien of respondent could attach only to the interest of his debtor, Wil-
liam B. Nash. That interest terminated upon Nash's death. After his
death there was no interest to levy upon.' 72

Although this argument appears to elevate the feudal technicalities
of joint tenancy law over ordinary notions of equity, the Zeigler court
also offered a policy justification for the rule that a lien on the interest
of a joint tenant fails to survive the joint tenant's death:

This rule is sound in theory and fair in its operation. When a credi-
tor has a judgment lien against the interest of one joint tenant he can
immediately execute and sell the interest of his judgment debtor, and
thus sever the joint tenancy, or he can keep his lien alive and wait
until the joint tenancy is terminated by the death of one of the joint
tenants. If the judgment debtor survives, the judgment lien immedi-
ately attaches to the entire property. If the judgment debtor is the
first to die, the lien is lost. If the creditor sits back to await this con-
tingency, as respondent did in this case, he assumes the risk of losing
his lien. 173

170. Hammond v. McArthur, 30 Cal. 2d 512, 516, 183 P.2d 1, 3 (1947).
171. Comment, supra note 93.
172. 52 Cal. App. 2d at 219-20, 126 P.2d at 119.
173. Id. at 221-22, 126 P.2d at 118.
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Despite the technical justifications for permitting joint tenancy prop-
erty to pass to the survivor free of liens on the interest of the decedent
joint tenant, the commentators have pointed out that the rule has no
real social policy justification. The notion that the survivor takes the
property unencumbered to the detriment of the creditor offends a sense
of equity--"Loss of his security interest may cause the creditor substan-
tial injury, while protecting him merely deprives the surviving joint
tenant of a contingency destructible at will by either coowner."' 74 This
is particularly true in view of the fact that under any other type of
coownership the lien creditor is protected-the joint tenancy tenure
may be a mere fortuity' 75 In addition, the rule has the effect of re-
stricting access of the joint tenant to credit; an informed lender will
either require joinder of all joint tenants or will require severance of
the tenancy. 7 6 An uninformed lender may fail to do this and have a
reasonable expectation of security frustrated. Once the lien on the joint
tenancy is created the lender may be unable to obtain further severance
because the debtor may not default until death. If the debtor does de-
fault before death, the creditor is motivated to act immediately to fore-
close or obtain execution, to the detriment of the debtor, because of the
possibility that the debtor's death will extinguish the creditor's security.
In any case reliance on common law technicalities to resolve the dis-
pute ignores the real policy issues. 17 7

H. Death

1. Survivorship

The "grand" and "distinguishing" incident of the joint tenancy estate
is the right of survivorship. 178 Upon the death of one of two joint ten-
ants the survivor becomes the sole owner in fee by right of survivorship
and no interest in the property passes to the heirs, devisees, or legatees
of the joint tenant first to die. This results from the four unities of joint
tenancy--each joint tenant is seized immediately upon creation of the
joint tenancy of the title and the right of possession and enjoyment of
the whole, so that when any joint tenant dies the survivors receive no

174. Comment, Protecting a Mortgagee's InterestAgainst a Surviving Joint Tenant, 11 STAN. L.
REv. 574, 577 (1959).

175. Hines, supra note 39, at 545 ("It is difficult to perceive the social policy underlying a rule
that denies the enforcement of a lien simply because the decedent to whose property the lien
attached happened to be a joint tenant.").

176. Mattis, Severance of Joint Tenancies by Mortgage: A4 Contextual Approach, 1977 S. ILL.
U.LJ. 27 (1977).

177. Swenson & Degnan, supra note 88, at 500 ("Deciding modem social legislation problems
by reference to a book written when the Elizabethan Poor Laws were hot off the press leads to
foolish results.").

178. DeWitt v. San Francisco, 2 Cal. 289, 297 (1852); BLACKSTONE, COMMENTARIES *183-84.
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new title or right but are merely relieved from further interference with
their title and right.1 79 "It is the old rule, in other words, that the joint
tenant who survives does not take the moiety of the other from him or
as his successor, but by right under the devise or conveyance by which
the joint tenancy was created in the first place."' 80

Although the incident of survivorship is a consequence of the theory
ofjoint tenancy, the incident is of such fundamental importance that it
has come to be the essence of the tenure. It is generally agreed that it is
the feature of survivorship that has made the joint tenancy estate so
popular today.' 8 ' The parties to a joint tenancy may by agreement
alter such fundamental characteristics or unities as the right of posses-
sion and the right of severance, 182 but if they alter the right of survivor-
ship the joint tenancy is destroyed. 83

Survivorship, though similar to intestate succession, passes the prop-
erty not by testamentary disposition but by virtue of the instrument
that created the joint tenancy. 84 Thus, an attempt by a joint tenant to
pass his or her proportionate share of the property by will is not effec-
tive. 85 Although this is the outcome of application of the technicalities
of joint tenancy doctrine, 86 in theory at least an equally valid applica-
tion of joint tenancy principles would be that since a joint tenancy can
be severed inter vivos, a will is treated as an inter vivos severance. 87 A
will speaks as of the moment of death,' 18 just as survivorship occurs at

179. Estate of Gurnsey, 177 Cal. 211, 214, 170 P. 402, 403 (1918); Hannon v. Southern Pac.
R.R., 12 Cal. App. 350, 356, 107 P. 335, 338 (1909).

180. Green v. Skinner, 185 Cal. 435, 440, 197 P. 60, 62 (1921).
181. See, e.g., Basye, supra note 9, at 506; Hines, supra note 39.
182. Hammond v. McArthur, 30 Cal. 2d 512, 516, 183 P.2d 1, 3 (1947); Cole v. Cole, 139 Cal.

App. 2d 691, 694, 294 P.2d 494, 495 (1956); Tentenberg v. Schiller, 138 Cal. App. 2d 18, 23, 291
P.2d 53, 56-57 (1955); Gillette v. Nicolls, 121 Cal. App. 2d 185, 189, 262 P.2d 856, 859 (1953).

183. McDonald v. Morley, 15 Cal. 2d 409, 412, 101 P.2d 690, 692 (1940).
184. Estate of Moore, 165 Cal. App. 2d 455, 460, 332 P..2d 108, 112 (1958).
185. Estate of Moy, 217 Cal. App. 2d 24, 29-30, 31 Cal. Rptr. 374, 377 (1963); Estate of Dow,

82 Cal. App. 2d 675, 681, 186 P.2d 977, 980 (1947); Estate of Fritz, 130 Cal. App. 725, 730, 20 P.2d
361, 363 (1933); Comment, Property-Joint Tenancy-Community Property- Wife r Interest-as an Ex-
pectancy and as Vested-Tenancy by the Entirety, 5 S. CAL. L. REV. 144 (193 1).

186. BLACKSTONE, COMMENTARIES * 185-86: "But a devise of one's share by will is no sever-
ance of the jointure: for no testament takes effect till the death of the testator, and by such death
the right of the survivor (which accrued at the creation of the estate, and has therefore a priority to
the other) is already vested."

187. A joint will may transmute joint tenancy to community property and dispose of the prop-
erty. Estate of Watkins, 16 Cal. App. 2d 793, 797, 101 P.2d 417, 419 (1940); Van Houten v. Whita-
ker, 169 Cal. App. 2d 510,517,337 P.2d 900,905 (1959); Chase v. Leiter, 96 Cal. App. 2d 439,451,
215 P.2d 756, 763 (1950); Cf. Security-First Nat. Bank v. Stack, 32 Cal. App. 2d 586, 592, 90 P.2d
337, 340-41 (1939) (will by one joint tenant transmuting joint tenancy to community property and
waiver by other joint tenant effective to dispose of joint tenancy property). But c. Edwards v.
Deitrich, 118 Cal. App. 2d 254, 262, 257 P.2d 750, 755 (1953) (acquiescence by one joint tenant
with desire of other joint tenant to will property not sufficient to convert joint tenancy property to
community property).

188. CAL. PROB. CODE §300.
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the moment of death,8 9 and there appears to be no logical reason to
prefer one result over the other. The inability of a person to dispose of
joint tenancy property by will is often cited as one of the problems with
that form of tenure.'90 It is a trap for people who are not aware of the
consequence of joint tenancy ownership.

By way of contrast, if property is held as community, on the death of
a spouse one-half belongs to the surviving spouse and the other half is
subject to the testamentary disposition of the decedent; if the decedent
does not make a will, the decedent's half passes to the surviving spouse
by intestate succession. 191

Given the fact that married persons can hold property either in joint
tenancy or as community, and that they can assure its passage to the
survivor by right of survivorship in the case of joint tenancy property
or by intestate succession or by testamentary disposition to the survivor
in the case of community property, is there any inherent advantage in
one form of property tenure or the other insofar as probate or estate
planning considerations are concerned?

2. Avoidance of Probate

Traditionally the argument for joint tenancy property has been that
it avoids probate-it provides a quick and inexpensive means of assur-
ing the passage of the property to the survivor. But in reality some
administrative steps are necessary to enable the survivor to deal with
the property freely-for example, to clear title to joint tenancy real
property or to obtain the release of funds held by a third party. One
means of achieving the release of property is through the affidavit pro-
cedure-use of an affidavit of death along with a certified copy of the
death certificate of the decedent and a release of the inheritance tax lien
from the controller.1 92

As an alternative, an expedited proof of death proceeding is avail-
able pursuant to Probate Code sections 1170 to 1175. In 1951, section
1170 was amended to make the proof of death proceeding mandatory
for joint tenancy property. 193 This change in the law caused such a
furor among people who had placed property in joint tenancy primar-
ily to avoid probate and other administrative procedures at death, that
it had to be repealed on an urgency basis at the next session.' 94

189. Plante v. Gray, 68 Cal. App. 2d 582, 588, 157 P.2d 421, 425 (1945).
190. See, e.g., Nossaman, supra note 46.
191. CAL. PROB. CODE §201.
192. Marshall, supra note 9.
193. CAL. STATS. 1951, c. 779, §2, at 2271-72.
194. CAL. STATS. 1952, 1st Ex. Sess., c. 3, §1, 306. The repealer stated:

At the 1951 Regular Session of the Legislature certain legislation was enacted which, in
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As a rule, despite some administrative inconvenience, title proce-
dures for joint tenancy property are relatively quick and easy.195 By
statute the procedure for passing community property to a surviving
spouse has been simplified to a point where joint tenancy no longer has
the competitive advantage of enabling avoidance of probate. As of
July 1, 1975, probate administration is unnecessary for community
property that passes to a surviving spouse by intestate succession or by
will.

19 6 The community property may be probated at the election of the
surviving spouse, but if not, the surviving spouse is personally liable for
the debts of the decedent for which the community property was lia-
ble. 19 7  The surviving spouse may deal with the community property
and pass good title after 40 days.' 98 Because passing title without ad-
ministration may cause problems with respect to creditors' rights, taxes,
and disputed claims to the property, a simple administrative procedure
has also been provided by statute for determination or confirmation of
the community property. 99 Whether the expedited administrative pro-
cedure is workable is not clear-it appears to be rarely used.20 0 An
affidavit procedure for clearing title to unprobated community prop-
erty, analogous to that used for joint tenancy property, has been
advocated.

20 1

In general, it appears that either joint tenancy or community prop-
erty tenure by spouses enables avoidance of probate. It can certainly
be argued that this is no particular advantage, since probate can offer a
more expeditious means of clearing title, tax, and creditor's problems
than dealing with these problems through litigation in the civil courts.

terms at least, requires that upon the death of one joint tenant of real property the sur-
viving joint tenant or joint tenants shall commence a prescribed judicial proceeding for
the establishment of the fact of death of the deceased joint tenant. while the exact legal
effect of this legislation is apparently mis-understood there nevertheless has been wide-
spread criticism of the Legislature for having enacted such legislation. This criticism
appears to be based upon the assumption that such legislation will operate to impair the
security of the land titles of persons holding real property in joint tenancies. Even
though such criticism is without foundation the effect of such legislation has been to
instill a certain feeling of insecurity in the minds of many citizens, accompanied by some
loss of confidence that the Legislature is watchful of their interests. It is essential to the
functioning of a representative form of government that the confidence of the people in
their elected representatives shall not be impaired and that any action which may have a
tendency to impair such confidence should be undone as speedily as possible. This act
will delete the 1951 amendment which has been the cause of certain unrest among the
people.

See also Nossaman, supra note 46.
195. Bruch, supra note 10, 838 n.267.
196. CAL. PROB. CODE §202(a).
197. Id. §§202(b), 205.
198. Id. §203.
199. Id. §§650-657; 1 MARSHALL, supra note 150, §§110-111.
200. Bruch, supra note 10, 838 n.267.
201. Kahn & Frimmer, supra note 115.
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3. Simultaneous Death

The survivorship feature of joint tenancy property is confounded in
the case of the simultaneous death of the joint tenants. The arbitrary
and complicated presumptions of survivorship applicable to the grow-
ing number of cases of simultaneous death of joint tenants due to auto-
mobile and airplane crashes were supplanted in 1945 by adoption of
the Uniform Simultaneous Death Act.20 2 Under the Uniform Act the
normal rules of survivorship apply unless the joint tenants die at the
same instant,2 °3 in which case the simultaneous death is treated as a
severance and an equal share of the property goes to the testate or in-
testate heirs of each joint tenant.2°

Although the Uniform Simultaneous Death Act does not deal with
disposition of community property, the California statute includes a
special provision that treats community property the same as joint ten-
ancy property. In case of the simultaneous death of husband and wife,
community property (whether or not the form of title appears as joint
tenancy) 20 5 goes to the testate or intestate heirs of each spouse equally,
as if each share were separate property.20 6

The result is that in case of simultaneous death, joint tenancy and
community property are treated identically. 2 7 However, the Uniform
Act is unduly limited in its requirement that death occur at the same
instant. If persons involved in a common accident die within a close
time span, simultaneous death treatment should be available.208 This
would avoid litigation over the precise moment of death, avoid admin-
istrative expenses, and be consistent with the probable intent of the
parties.

4. Murder

Where one joint tenant wrongfully kills the other, the courts have
developed theories to avoid operation of the survivorship incident of
joint tenancy, from severance to constructive trust.20 9 Section 258 of the
Probate Code provides that a person who has unlawfully and intention-

202. CAL. PROB. CODE §§296-296.8; see Azvedo v. Benevolent Society of California, 125 Cal.
App. 2d 894, 901, 270 P.2d 948, 952 (1954).

203. Estate of Schmidt, 261 Cal. App. 2d 262, 270, 67 Cal. Rptr. 847, 852 (1968); Thomas v.
Hawkins, 96 Cal. App. 2d 377, 215 P.2d 495, (1950).

204. CAL. PROB. CODE §296.2; Estate of Meade, 228 Cal. App. 2d 169, 175,39 Cal. Rptr. 278,
282 (1964).

205. Estate of Hudson, 158 Cal. App. 2d 385, 388, 322 P.2d 987, 989 (1958).
206. CAL. PROB. CODE §296.4; Estate of Wedemeyer, 109 Cal. App. 2d 67, 72, 240 P.2d 8, 12

(1952).
207. Estate of Meade, 228 Cal. App. 2d 169, 175, 39 Cal. Rptr. 278, 282 (1964).
208. Cf. UNIFORM PROB. CODE §§2-104, 2-601 (heir or devisee must survive decedent by 120

hours).
209. Abbey v. Lord, 168 Cal. App. 2d 499, 505, 336 P.2d 226, 231 (1959).
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ally caused the death of a decedent is ineligible to inherit from the de-
cedent; however, this provision does not apply to survivorship rights.2 10

The courts have used this provision by analogy, however, along with
sections 2224 and 3517 of the Civil Code2 " to preclude the survivor-
ship right from benefiting the killer.212 The current state of California
law is that the joint tenancy property is divided equally between the
killer and the estate of the victim based on a constructive trust 21 3 or
inchoate right theory.21 4 Treatment of community property in this situ-
ation is the same.215

I Taxes

1. Death Taxes

If joint tenancy offers no particular advantages over community
property for probate purposes, apart from its impact on creditors, does
it have any tax advantages? Traditionally joint tenancy has had severe
tax disadvantages-so severe in fact that estate planners uniformly ad-
vised against use of joint tenancy tenure.21 6 Whether these tax disad-
vantages any longer exist is problematical in the light of ameliorating
changes in the tax laws over the years.

By legislation enacted in 1980, California exempted from inheritance
taxation transfers of property between spouses217 and by initiative stat-
ute in 1982 abolished inheritance taxation outright.218 Thus, no inheri-
tance tax would accrue either when a spouse takes joint tenancy
property from the other spouse by survivorship or when the spouse
takes community property from the other spouse either by intestate
succession or by devise or bequest.

Under the Economic Recovery Tax Act of 1981 there is an unlimited
federal marital deduction for transfers between spouses, whether in the
form of survivorship pursuant to joint tenancy or succession, devise, or

210. Estate of Helwinkel, 199 Cal. App. 2d 283, 18 Cal. Rptr. 473 (1962).
211. Civil Code section 2224 provides that,

One who gains a thing by fraud, accident, mistake, undue influence, the violation of a
trust, or other wrongful act, is unless he has some other and better right thereto, an
involuntary trustee of the thing gained, for the benefit of the person who would other-
wise have had it.

Civil Code section 3517 provides, "No one can take advantage of his own wrong."
212. Whitfield v. Flaherty, 228 Cal. App.2d 753, 757-58 39 Cal. Rptr. 857, 860-61 (1964).
213. Johansen v. Pelton, 8 Cal. App. 3d 625, 630-35, 87 Cal. Rptr. 784, 788-92 (1970); see

Comment, supra note 93.
214. Estate of Hart, 135 Cal. App. 3d 684, 689-93, - Cal. Rptr. - (1982).
215. Id.
216. See, eg., Marshall, supra note 9. Nossaman, The Impact ofEsate and Gpit Taxes Upon

the Disposition of Community Property, 38 CAL. L. REV. 71 (1950); Graham, Post-Mortem Termi-
nation of Joint Tenancies, CAL. LAW. 38 (1982).

217. CAL. STATS. 1980, c. 634, §15, at 1747. (enacting CAL. Rav. & TAX. Con §13805).
218. Prop. 6, §1, approved June 8, 1982.
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bequest of community property.219

2. Gof Taxes

The 1980 California legislation eliminated any gift tax consequences
of a transfer between spouses220 and the 1982 initiative statute likewise
abolished the gift tax outright.2 21 Federal gift tax was revised in 198 1-
there is no gift tax on transfer of property between spouses.222

3. Income Taxes

Federal income tax principles treat community property and joint
tenancy property differently. Community property, upon passage to
the surviving spouse, receives a new basis as to the interests of both
spouses.223 Joint tenancy property receives a new basis only as to the
decedent's one-half interest.224

Treatment of joint tenancy and community property for state income
tax purposes is not clear. Revenue and Taxation Code Section 18044
provides that the basis of property acquired from or passed from a de-
cedent is the fair market value of the property at the time of acquisi-
tion. Whether the whole of the joint tenancy or community property
receives a new basis, or only the portion attributable to the decedent, is
not addressed by Revenue and Taxation Code Section 18045. The rule
appears to be that one-half of the joint tenancy property and one-half
of the community property receives a new basis, although the position
of the Franchise Tax Board is that no portion of joint tenancy property
receives a new basis.225

Whether a new basis for the property is preferable depends upon the
type of asset and whether it has appreciated or depreciated in value. In
an inflationary economy it is likely that in most cases a new stepped-up
basis is preferable for tax purposes, thereby giving the advantage to
community property over joint tenancy.226

III. INTERRELATION OF JOINT TENANCY AND COMMUNITY

PROPERTY

As a general rule, property acquired by married persons during mar-

219. I.R.C. §2056.
220. CAL. STATS., 1980 c. 634, §40, at 1760.
221. Prop. 6, §2, approved June 8, 1982.
222. CAL. REV. & TAX. CODE §2523.
223. I.R.C. §§1014(a), (b)(6).
224. Id. §§1014(a), (b)(9).
225. R. BocK, GUIDEBOOK TO CALIF. TAXES, 525 (1981); CONTINUING EDUCATION OF THE

BAR, HANDLING A DECEDENT'S ESTATE 39, Weinstock, Methods of Avoiding Probate, Estate
Planning for the General Practitioner §10.18 (Cal. Cont. Ed. Bar 1979).

226. Kahn & Frimmer, supra note 115.
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riage is community property.227 One of the most troublesome problems
in California jurisprudence arises when property acquired by married
persons during marriage is evidenced by joint tenancy title.228 Is the
property community or is it joint tenancy? Because of the prevalence
of joint tenancy as a manner of tenure by husband and wife, this situa-
tion is quite common and the question arises frequently.

A. Joint Tenancy and Community Property Conflict

The legal incidents of the two types of property tenure differ, and the
differences become important when a creditor seeks to apply the prop-
erty to the debt of one of the spouses, when the marriage dissolves and
one spouse seeks to retain the family home, or when one of the spouses
dies and attempts to dispose of the property by will (as well as when
principles of taxation are applied to the property after death). For this
reason the California courts have consistently held that the property
can not be both community and joint tenancy, the incidents of joint
tenancy being inconsistent with the incidents of community prop-
erty.229 The fundamental rule was stated by the Supreme Court in the
1932 case of Siberell v. Siberell,230 that "from the very nature of the
estate, as between husband and wife, a community estate and a joint
tenancy cannot exist at the same time in the same property."231

The court in Siberell, in addition to pointing out the incompatibility
of community property and joint tenancy, laid down the basic rule that,
"The use of community funds to purchase the property and the taking
of title thereto in the name of the spouses as joint tenants is tantamount
to a binding agreement between them that the same shall not thereafter
be held as community property but instead as a joint tenancy with all
the characteristics of such an estate. '232 The reason for this rule is that
if the joint tenancy character of the property can be impeached, litiga-
tion is invited over the character of the property any time the character
of the property affects important legal rights. "It would be manifestly
inequitable and a subversion of the rights of both husband and wife to
have them in good faith enter into a valid engagement of this character
and, following the demise of either, to have a contention made that his
or her share in the property was held for the community, thus bringing
into operation the law of descent, administration, rights of creditors

227. CAL. CIV. CODE §5110.
228. A husband and wife may hold property as joint tenants, tenants in common, or as com-

munity property. CAL. CIV. CODE §5104.
229. Tomaier v. Tomaier, 23 Cal. 2d 754, 757-58, 146 P.2d 905, 907 (1944).
230. 214 Cal. 767, 7 P.2d 1003 (1932).
231. Id. at 773, 7 P.2d at 1005.
232. Id.
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and other complications which would defeat the right of survivorship,
the chief incident of the law of joint tenancy." 233

Siberell contained the seeds of its own destruction, however. For the
court also held that a deed of community property not made with the
purpose or intent that the community character of the property should
be changed remains community. 34 One commentator at the time of
the Siberell case remarked that "this is a startling doctrine, and one
which will be difficult of application. 235

This observation proved prophetic. Within six months the court re-
stated the rule: When property is purchased with community property
funds and the title is taken in the name of husband and wife as joint
tenants, the community interest must be deemed severed by consent,
and the interest of each spouse therein is separate property. This rule,
according to the Court in Delanoy v. Delanoy236 only applies "in the
absence of an intent to the contrary."

The decision in Delanoy opened the way for the very sort of litiga-
tion questioning the actual status of title that the Siberell case sought to
avoid yet expressly authorized. Within a dozen years the court was
able to say in Tomaier v. Tomaier 237 that it is the general rule that evi-
dence may be admitted to establish that property is community even
though title has been acquired under a deed executed in a form that
ordinarily creates a common law estate with incidents unlike those
under community property. "It has in fact been held unequivocally
that evidence is admissible to show that husband and wife who took
property as joint tenants actually intended it to be community prop-
erty.'' I38 Litigation over this problem has exploded, 239 along with ex-
tensive analytical and generally critical comment.24° By the time the

233. Id.
234. Id. at 774-75, 7 P.2d at 1006

It is not disputed that the property was acquired with community funds and the testi-
mony of the defendant with reference to the circumstances under which the deed of 1918
was executed is sufficient evidence to support the finding that the property was commu-
nity property. Id.

235. See Comment, supra note 185, at 150 (1931).
236. 216 Cal. 23, 26, 13 P.2d 513, 514 (1932).
237. 23 Cal. 2d 754, 146 P.2d 905 (1944).
238. Id. at 757, 146 P.2d at 907.
239. Estate of Baglione, 65 Cal. 2d 192, 53 Cal. Rptr. 139, 417 P.2d 683 (1966); Machado v.

Machado, 58 Cal. 2d 501, 375 P.2d 55, 25 Cal. Rptr. 87 (1962); Hotle v. Miller, 51 Cal. 2d 541, 334
P.2d 849 (1959); Gudelj v. Gudelj, 41 Cal. 2d 202, 259 P.2d 656 (1953); Socol v. King, 36 Cal. 2d
342, 223 P.2d 627 (1950); Huber v. Huber, 27 Cal. 2d 784, 167 P.2d 708 (1946); Watson v. Peyton,
10 Cal. 2d 156, 73 P.2d 906 (1937); Estate of Watkins, 16 Cal. 2d 793, 108 P.2d 417 (1940); In re
Kessler, 217 Cal. 32, 17 P.2d 117 (1932); Hulse v. Lawson, 212 Cal. 614, 299 P. 525 (1931).

240. See, e.g., Comment, supra note 185; Miller, Joint Tenancy as Relatedto Community Prop-
erty, 19 CAL. ST. BJ. 61 (1944); Comment, supra note 44; Lyman, Oral Conversion ofProperty by
Husband and Wifefrom Joint Tenancy to Community Property, 23 CAL. ST. B.J. 146 (1948); Mar-
shall, Joint Tenancy or Community Property: Evidence, 28 CAL. ST. B.J. 163 (1953); Comment,
Joint Tenancy v. Community Properly In Calfornia": Possible Effect Upon Federal Income Tax Ba-
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Tomaier case came down in 1944 litigation over the community prop-
erty-joint tenancy issue was frequent and, "[in determining this ques-
tion our courts have experienced no little difficulty, and it cannot be
said the decisions are well settled." 241 Thirty years later, after innu-
merable cases considering the issue, the law could be characterized as
"confused and inconsistent,"2 42 and litigation struggling with the issue
continues unabated.243

B. Evidentlary Standards

Briefly stated, the major outlines of the law as it has developed in the
cases appear deceptively clear. 244 The general rule that property ac-
quired by the spouses during marriage is community does not apply
when the title is taken in joint tenancy. Title in joint tenancy creates a
rebuttable presumption that the property is in fact owned in joint ten-
ancy rather than as community property. This presumption arising
from the form of title can be overcome by evidence of an agreement or
understanding between the parties that the interests were to be held as
community. The presumption cannot be overcome, however, solely by
evidence as to the source of the funds used to purchase the property.
Nor can it be overcome by testimony of a hidden intention not dis-
closed to the other grantee at the time of the execution of the
conveyance.

Parol evidence of an agreement or understanding to rebut the joint
tenancy presumption is liberally admitted to show mutual intent.
Thus, the joint tenancy presumption may be rebutted by evidence such
as that one spouse did not understand the implications of joint tenancy

sis, 3 UCLA L. Rav. 636 (1956); Griffith, supra note 9; Ferrari, Conversion ofCommuniy Properly
into Joint Tenancy Property in Calfornia: The Taxpayer's Position, 2 SANTA CLARA LAW. 54
(1962); Griffith, supra note 4; Backus, Supplying or Prescribing Community Property Forms, 39
CAL. ST. BJ. 381 (1964); Tax, Legal, and Practical Problems 4rising From the Way in Which Title
to Property Is Held by Husband and Wife, 1966 S. CALIF. TAX INST. 35 (1966); Knutson, supra
note 5; Property Owned with Spouse: Joint Tenancy, Tenancy by the Entireties and Community
Property, 11 REAL PROP. AND TR. J. 405 (1976); Sims, supra note 6; Mills, supra note 3; Mills,
Community/Joint Tenanc--4void a Tax Doublepay; Touch the Basis, 1979 S. CAL. TAX INST. 951
(1979); Reppy, Debt Collection From Married Caifornians: Problems Caused by Transmutations,
Single-Spouse Management, and Invalid Marriage, 18 SAN DIEGO L. REv. 143 (1981); Bruch,
supra note 10; Thomas, Marriage of Lucas and the Needfor Legislative Change, 4 FAM. L. NEWS
AND REv. 8 (Fall 1982).

241. Miller, supra note 240.
242. Mills, supra note 3, at 39.
243. See, e.g., Marriage of Lucas, 27 Cal.3d 808, 614 P.2d 285, 166 Cal. Rptr. 853 (1980); In re

Marriage of Camire, 105 Cal. App. 3d 859, 164 Cal. Rptr. 667 (1980); In re Marriage of Gonzales,
116 Cal. App.3d 556, 172 Cal. Rptr. 179 (1981); In re Marriage of Cademartori, 119 Cal. App.3d
970, 174 Cal. Rptr. 292 (1981); In re Marriage of Mahone, 123 Cal. App.3d 17, 176 Cal. Rptr. 274
(1981); Badillo v. Badillo, 123 Cal. App.3d 1009, 117 Cal. Rptr. 56 (1981); In re Marriage of
Hayden, 124 Cal. App.3d 72, 177 Cal. Rptr. 183 (1981); Estate of Levine, 125 Cal. App.3d 701, 178
Cal. Rptr. 275 (1981); In re Marriage of Miller, 133 Cal. App. 3d 988, 184 Cal. Rptr. 408 (1982).

244. See, e.g., In re Marriage of Lucas, 27 Cal.2d 808, 813, 614 P.2d 285, 166 Cal. Rptr. 853
(1980).
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title, that the only reason for the joint tenancy was to avoid probate,
that one spouse handled all the details of the purchase without consult-
ing the other spouse, that no lawyer advised the spouses with respect to
the nature of the title, or that one or both spouses attempted to dispose
of the property by will. 45 Other evidence used to rebut the joint ten-
ancy presumption includes statements made by the spouses as to the
character of the property, whether in wills or otherwise, statements
made by the spouses with respect to their rights in the property such as
management and control and testamentary disposition, and other evi-
dence indicating an understanding of the characteristics of the manner
of tenure.2 46 A common thread in the cases is the willingness of the
courts to avoid joint tenancy deeds if the husband and wife were genu-
inely naive or uninformed about the manner of tenure.247

As if this were not enough, in addition to the possibility that property
acquired in joint tenancy form may never have changed its community
character, there is the complementary rule that community property
that in fact became joint tenancy may subsequently be transmuted back
to community. In California it is fundamental that the spouses may
introduce evidence to show both a different original intent from the
form of title and may contract between themselves to change the char-
acter of the property regardless of the form of title; the courts are lib-
eral in recognizing and admitting evidence on both these matters. 248

Transmutation back to community may be by oral or written agree-
ment or by conduct of the parties;24 9 it is incredibly easy to precipitate a
transmutation.25 o

To these cases must be added the statutory requirement that, for pur-
poses of division of property at dissolution, a single-family residence
acquired during marriage is presumed to be community property.25'

The cases have held that this presumption may be overcome only by
evidence of a contrary agreement of the spouses and not by tracing to a
separate property source.252

Unfortunately, even though the cases are numerous, they offer no
useful specific guidance as to when property in joint tenancy form will

245. See, e.g., Mills, supra note 3, at 44.
246. See, e.g., Brown & Sherman, Joint Tenancy or Communi y Property: Evidence, 28 CAL.

ST. B.J. 163, 179-80 (1953); Graham, supra note 216, at 39.
247. Mills, supra note 240, at 967.
248. See, e.g., Comment, supra note 240, at 649.
249. See, eg., Miller, supra note 240, at 68; Lyman, supra note 240.
250. See, e.g., Reppy, supra note 240.
251. CAL. CIV. CODE §5110.
252. See, e.g., Marriage of Lucas, 27 Cal. 3d 808, 614 P.2d 285, 166 Cal. Rptr. 853 (1980). The

cases have been severely criticized. For further discussion of the presumption and case interpreta-
tion, see infra notes 304-307 and 308-312 and accompanying text.
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be found to be community in a particular case. 253 Efforts have been
made to find patterns in the cases,2z 4 but commentators have not been
able to reach agreement. "Depending on one's cynicism, one may label
rules which govern marital property characterization as either conflict-
ing or chaotic. 255  -

Generally the cases can be analyzed in terms of relaxing the parol
evidence rule and the statute of frauds in an effort to ascertain the true
intent of the spouses. 256 However, this does not explain the seemingly
contradictory cases in the area. Some commentators find the contradic-
tions are based on the effort of the courts to arrive at what appears to be
a fair, just, and equitable result in the facts of a particular case;257 some
find underlying preferences for community property and the source of
funds rule whereas others find a preference for joint tenancy, particu-
larly in survivorship cases,258 as well as a reluctance of appellate courts
to overturn a trial court factual determination;25 9 some find differences
based on whether a third party who relied on record title is involved;260

one notes that the same property may be found to be joint tenancy for
some purposes and community for others;261 one commentator believes
the inconsistency in the cases can be explained by differences in the
management powers of husband and wife at the time the cases came
down;2 62 and one commentator observes that some cases involve a
bona fide marital dispute between spouses and others are post-mortem
cases biased in favor of a community property determination for tax
minimization purposes.2 63 "Not only will the happenstance of court
assignment often decide the question, but, even worse, since the law is
clear that a couple may orally agree as to the character of this property
and oral evidence of such an agreement may be used to overcome the

253. Marsh, supra note 11, §4.2, at 97-98 states:
A preliminary statement should be made concerning the nature of the legal rules in this
area. Many of them are stated in a categorical fashion by the courts and in this chapter
may appear deceptively simple and certain. In virtually every situation, however, an-
other rule indicating the opposite result is also arguably applicable. Therefore, the rules
merely furnish the framework of argument and do not dictate any given result. This is
true of almost any field of law to some degree, but in no other field is it so pervasively
true as in the marital property law in this state.

254. See, e.g., Brown & Sherman, supra note 246 (purpose of article "not to inveigh against
the rule that leaves the question in doubt, but, accepting the rule as laid down by the courts, to
attempt to ascertain what circumstances should be inquired into to find the answer").

255. Mills, supra note 240, at 966.
256. See, e.g., Miller, supra note 240, at 65-68; Ferrari, supra note 240, at 66; Knutson, supra

note 5 at 254.
257. See, e.g., Marsh, supra note 11, §4.2, at 98; Griffith, supra note 9.
253. Comment, 3 Whittier L. Rev. 617, 630 (1981).
259. See, e.g., Griffith, supra note 9, at 92; Mills, supra note note 3, at 44.
260. See, e.g., Griffith, supra note 9, at 95.
261. Mills, supra note 3, at 43.
262. Brown & Sherman, supra note 246, at 177.
263. Mills, supra note 240, at 966-67.
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presumption, the persuasiveness, forgetfulness, or downright untruth-
fulness of a spouse may be the deciding factor."' '

An examination of the historical context of the cases reveals that the
presumption of joint tenancy where title papers show joint tenancy, de-
spite the community origin of the property, derives from a time when
community property was not under equal ownership, management, and
control of the spouses but was more the husband's than the wife's.2 65

The law presumed, therefore, that when title was taken in the name of
the wife it was intended to be the separate property of the wife.266

Thus, where a husband and wife took property as tenants in common,
the husband's share was presumed to be community property and the
wife's share was presumed to be separate property, with the result that
the husband was a one-fourth owner and the wife a three-fourths own-
er.267 The Siberell case can be seen as a reaction to this unusual re-
sult;268 the court found that joint tenancy title was in effect a
transmutation of the husband's community interest to separate prop-
erty. Later cases focusing on the intent of the parties thus inquired into
the intent of the wife in the creation of the joint tenancy; if the wife was
unaware of the manner in which title was taken, the joint tenancy deed
was found not to effect a transmutation.

The result is that the law has continued to develop along the lines of
a joint tenancy presumption with a court search for the spouses' intent
or agreement otherwise, even though the historical reason for the joint
tenancy presumption--the unequal ownership and management and
control interests of the wife-and the statutes that led to it have long
since disappeared. The law through stare decisis has developed a life
of its own.

C. Problems With Existing Law

This state of the law is not satisfactory. Relaxation of the parol evi-
dence rule, statute of frauds and of the standard of proof of intent pro-
duces results that are confused, inconsistent, illogical, and
unreasonable.269

The uncertainty thereby introduced in the law invites litigation and
encourages hazy recollection and pejury.27° It causes uncertainties in

264. Backus, supra note 240, at 382.
265. See analysis in Comment, supra note 44.
266. CAL. STATS. 1965, c. 1710, §1, at 3843.
267. Dunn v. Mullan, 211 Cal. 583, 296 P. 604 (1931).
268. See, e.g., Bruch, supra note 10, at 830.
269. See, e.g., Lyman, supra note 240, at 150; Mills, supra note 3, at 39.
270. See, e.g., Comment, supra note 240, at 645; Marsh, supra note 11, at §4.2 at 98; Griffith,

supra note 9, at 92; Reppy, supra note 240, at 167-68.
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title, raises questions concerning the right of the surviving spouse to
deal with the property, requires courts to rely upon the flimsiest of evi-
dence, makes possible flagrant frauds, and affects rights of third parties
as well as relations between husband and wife.27'

Commentators are unanimously of the opinion that as a general rule,
when husband and wife take title as joint tenants in property acquired
with community funds, they do so on the basis of the suggestion of a
real estate broker, transfer agent, escrow or title officer, or notary, or
because the forms provide only for joint tenancy, or because that is the
way they think married people hold property. They do not actually
intend to create joint tenancy property, are ignorant of the legal inci-
dents of joint tenancy property, and actually believe the property is
community or has the legal incidents of community property.272 The
one major exception to this generalization is that the spouses may be-
lieve there is a right of survivorship associated with joint tenancy title
that results in an automatic transfer of the property to the surviving
spouse without the time and expense of probate and with a saving of
taxes.2 73 In fact, the spouses may well expect the property to have the
benefit of both the survivorship aspects of joint tenancy and the re-
maining normal legal incidents of community property.274

In fact this belief is mistaken. Joint tenancy may be no less slow or
expensive than probate of the same property275 and in any event offers
no advantage over community property, which also avoids probate if
passed to the surviving spouse, whether by will or intestate succes-
sion.2 76 Although the benefit of avoiding creditors' claims is sometimes
mentioned, in practice probate proceedings often provide greater pro-
tection to the survivor because they may insulate the survivor against
personal liability to a creditor.2 77 The spouses may also be unaware
that the right of survivorship in joint tenancy is inconsistent with the
ability to devise the property and may make an ineffectual attempt to
dispose of the property by will. 78 And in the usual case joint tenancy
property is treated identically with community property for gift, estate,
inheritance, and income tax purposes, with the exception of treatment
of tax basis at death, for which joint tenancy receives less favorable tax

271. See, e.g., Knutson, supra note 5, at 254; Tax, Legal, and Practical Problems Arising From
the Way in Which Title to Property Is Heldby Husbandand Wife, 1966 S. CALIF. TAX INST. 35, 64-
65 (1966).

272. See, e.g., Miller, supra note 240, at 66; Lyman, supra note 240, at 148; Brown & Sherman,
supra note 246; Ferrari, supra note 240, at 61; Backus, supra note 240; Bruch, supra note 10, at 830.

273. Griffith, supra note 9.
274. Marshall, supra note 9.
275. See supra notes 192-201 and accompanying text; see also Knutson, supra note 5, at 255.
276. See supra notes 192-201 and accompanying text; see also Mills, supra note 240, at 963.
277. Mills, supra note 240, at 964-965; see supra notes 136-161 and accompanying text.
278. See supra notes 178-191 and accompanying text.



1983 / Joint Tenancy

treatment than community property if the property has appreciated in
value.279

Joint tenancy disserves the needs of most spouses, and most spouses
do not intend joint tenancy character when acquiring property with
community funds.28 Yet the law creates a presumption of joint ten-
ancy, then riddles the presumption with exceptions and relaxes eviden-
tiary standards so that the true intent of the spouse can be shown, with
the result of extensive litigation, perjury, and confusion in the law. A
number of approaches are possible to remedy this problem.2"'

D. Possible Solutions

. Discourage Use of Joint Tenancy

Because the problems of interrelation between joint tenancy and
community property stem largely from the frequent but uninformed
use of joint tenancy, many proposals center on ways of discouraging
the use of joint tenancy. This could be done by revising joint tenancy
law to make that form of tenure less attractive, by imposing procedural
impediments to creation of joint tenancy tenure, by making available
other alternatives that serve the same function as joint tenancy, and by
making clear to spouses that community property is an available and
suitable manner of tenure. Each of these approaches is examined
below.

Revise law to make joint tenancy less attractive. The major attraction
of joint tenancy is that it avoids probate; one obvious change in joint
tenancy law that would lessen the appeal of joint tenancy is to require
that joint tenancy property be probated. Such a change in the law
would, however, essentially destroy the utility of joint tenancy tenure,
which does provide an easy and convenient means of passing property
at death in the small estate. It is commonly used outside the husband-
wife relationship as a means of passing property from parent to child.

279. See supra notes 216-226 and accompanying text. This difference effectively favors the
taxpayer over the Treasury, since the taxpayer can select joint tenancy or community property as
the "true" character depending upon whether its value has increased or decreased. "Because of
the fact that the spottses can switch from post-1927 community property to joint tenancy or vice
versa, a properly planned transaction can take advantage of the different treatment of tax basis for
income tax purposes. On the other hand, an unadvised taxpayer is penalized." Tax, Legal, and
Practical Problems nArisingfroam the Way in Which Title to Property is Held by Husband and Wie,
1966 S. CALIF. TAX INST. 35 (1966).

280. Graham, supra note 216.
281. See, e.g., Comment, 3 Whittier L. Rev. 617, 633 (1981) ("Court decisions regarding joint

tenancy created a good deal of dissatisfaction with commentators, who offered a variety of sugges-
tions to alleviate the joint tenancy or community property' dilemma.").For a collection of some
proposals, see, CAL. ASSEMBLY INTERIM COMM. ON JUDICIARY, FINAL REPORT RELATING TO
DoMEsTIc RELATIONS, 1965 Cal. Leg. Reg. Sess., reprinted in 2 J. OF THE ASSEMBLY 122-25 (App.
1965) [hereinafter cited as FINAL REPORT].
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A more refined version of this proposal would be to require joint
tenancy property to be probated as between spouses; this has been ad-
vocated.282 This would preserve the survivorship incident of joint ten-
ancy and have the incidental effect of dealing adequately with
creditors' rights.283

Another suggestion is that when a joint tenancy between spouses is
severed, notice must be given.28 4 This would ensure that the nonsever-
ing spouse will not rely on survivorship rights but will be aware of the
need to make proper disposition of the property;28 5 this would create
timing and proof problems, however.

Imposeprocedural impediments to creation. Although existing law re-
quires an express written declaration for creation of joint tenancy, 286

this requirement has become meaningless by the widespread use of
forms prescribing joint tenancy and by the lay assumption that joint
tenancy is the preferred form of tenure among married persons. To
help ensure that a married person knowingly creates a joint tenancy
form of tenure, it has been suggested that an express written confirma-
tion of the tenure be required. This written confirmation would be
more than a simple signing of escrow instructions or a signature card,
but would include an express negation of community property intent,
signed by both spouses.28 7 One problem that has been raised with this
suggestion is that it would merely result in a new deed form, "To hus-
band and wife as joint tenants with right of survivorship and not as
community property." The notion of joint tenancy is so endemic in the
California property system that the end result would be substantial use
of the new deed form just as joint tenancy is used now, so that after a
few unsettling years of test cases, the situation would be back exactly
where it is now. 288

Make available other alternatives that serve the samefunction. Benefi-
ciary designations in instruments such as life insurance policies serve as
useful alternatives to joint tenancy with right of survivorship. Benefici-
ary designations in common joint instruments such as bank accounts
and promissory notes could prove to be an effective means of passing
property outside probate without the disadvantages of joint tenancy
form of title. In particular, bank accounts have received scrutiny in

282. Mills, supra note 3, at 39.
283. See supra notes 136-161 and accompanying text.
284. See, e.g., Bruch, supra note 10, at 836-37.
285. See, e.g., Reppy, supra note 240, at 237-38.
286. CAL. CIV. CODE §683; see supra notes 30-34 and accompanying text.
287. See, eg., Reppy, supra note 240, at 235-37; Bruch, supra note 10, at 834-35.
288. FINAL REPORT, supra note 281, at 124.
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recent years. California now authorizes the "pay-on-death" (P.O.D.)
account.2 8 9 This new authority permits a depositor to use an account
form that accomplishes his or her objective without the need to resort
to trust theory or other legal fictions. When the depositor's intent in
creating a multiple-party account is solely to provide for payment of
the funds to a named beneficiary on the depositor's death, the P.O.D.
account is superior to the joint account because the depositor retains
sole ownership of the account funds during his or her lifetime. The
California Law Revision Commission has also recommended valida-
tion of P.O.D. provisions in a broad class of written instruments (in-
cluding contracts, gifts, and conveyances). 290

Another way to achieve the effect of joint ownership with right of
survivorship and yet still avoid the undesirable effects of joint tenancy
is to create a new form of title-community property with right of sur-
vivorship. This would give people what they really want-avoidance
of probate-while preserving the basic incidents and protections of the
community property system.29" ' This would be implemented through a
presumption that a recital of joint tenancy in any form, in a deed or
other instrument conveying property purchased in whole or in part
with community funds, does not transmute the property into joint ten-
ancy property but merely affixes to the community ownership a right of
survivorship.292 This sort of hybrid could also be integrated with a
"mixed" type of property, to yield a community and separate property
mix in any combination, with the right of survivorship. 93

One concern with such a hybrid form of property is whether it would
qualify for the advantageous tax treatment of community property or
whether it would be subject to the disadvantageous treatment of joint
tenancy property, with respect to stepped-up basis.294 Professor Reppy
makes a case for treating the property as community for tax purposes,
but points out that the matter is uncertain.2 9 5

Joint tenancy title is frequently taken not for purposes of survivor-
ship, however, but for convenience of management. It may be used as
an alternative to a conservatorship or to a power of attorney, and no

289. CAL. FIN. CODE §§852.5, 7604.5, 11203.5, 14854.5, 18318.5.
290. RECOMMENDATION RELATING TO NONPROBATE TRANSFERS, 15 CAL. L. REVISION

COMM'N REPORTS 1601, 1623-24 (1982); RECOMMENDATION RELATING TO NONPROBATE TRANS-
FERS, 16 CAL. L. REVISION COMM'N REPORTS 129 (1982). Legislation to implement this recom-
mendation has been introduced in the 1983-84 Regular Session as Assembly Bill No. 53. See also
A.B. 25, 1983-84 Cal. Leg. Reg. Sess. (amending CAL. PROB. CODE §160).

291. Knutson, supra note 5, at 255.
292. Reppy, supra note 240, at 235-36.
293. Bruch, supra note 10, at 836-38. See infra notes 308-312 and accompanying text.
294. See supra notes 223-226 and accompanying text.
295. Reppy, supra note 240, at 238-40.
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ownership interest or survivorship rights are intended. To facilitate
this type of arrangement, another alternative to full joint tenancy
should be permitted-joint management tenure. This could be done by
techniques such as offering on a bank account signature card the option
of a joint management account, without right of survivorship. With a
full range of options available there would be less dispute over the in-
tent of the parties in selecting a specific option.

Make clear to spouses that communityproperty is available and suita-
ble. Since community property passes by intestate succession to the

296 ~surviving spouse, and since probate is unnecessary in such a situa-
tion,u97 community property has the same qualities as survivorship and
probate avoidance sought in joint tenancy property. Educating not
only spouses but also real estate brokers, stock transfer agents, title per-
sonnel, and others who serve in an advisory capacity about the suitabil-
ity of community property tenure is necessary; in this regard, a clear
statutory statement of the law of joint tenancy and community prop-
erty, and their interrelation will be helpful. In addition, the availability
of community property tenure could be reinforced by mandating that
the choice be offered on printed forms.2 98

2 Deal Directly With the Interrelation of Joint Tenancy and
Community Property

Apart from proposals to discourage use of joint tenancy as a manner
of tenure among married persons, most of the approaches to resolving
the joint tenancy-community property quagmire deal directly with the
interrelation of the two types of tenure. The proposals seek primarily
to change the effect of the current title presumptions involving joint
tenancy property having its source in community property. California
law already does this for the family home at dissolution of marriage,
and refinements of that law have been suggested, along with analogous
suggestions for tracing of community and separate funds in bank ac-
counts and in mixed property generally. Other proposals would tighten
the evidentiary rules relating to transmutation of community and sepa-
rate property (the statute of frauds and the parol evidence rule) and
would divide joint tenancy property along with community property at
dissolution of marriage.

Change effect of current title presumptions. Existing California law
presumes that property acquired during marriage is community except

296. See supra notes 178-191 and accompanying text.
297. See supra notes 192-201 and accompanying text.
298. Backus, supra note 240.
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where title is taken in joint tenancy, in which case the property is pre-
sumed to be separate and held in joint tenancy.299 Since most married
persons take title to major assets such as the family home in joint ten-
ancy, and since most married persons do so in ignorance of the conse-
quences, the joint tenancy presumption breeds litigation during
marriage when the property is applied to a debt, at dissolution of mar-
riage when the property is being divided, and at death when the prop-
erty is being passed on. °" An obvious solution to this problem is to
make the law conform to married persons' reasonable expectations.
When property is acquired during marriage in joint tenancy form, the
property should be presumed to be community, absent clear evidence
of an intent to the contrary; the form of title alone should not be con-
trolling, except as to bona fide purchasers.3"' Such a scheme would be
consistent with other community property jurisdictions, which either
disfavor joint tenancy as a manner of holding property by married per-
sons or preclude it outright.2 A reversal of the presumptions to favor
community property would also be in accordance with the long estab-
lished public policy of California favoring community property." 3

Family home at dissolution of marriage. Section 5110 of the Civil
Code creates a community property presumption at dissolution of mar-
riage for a single-family residence acquired by husband and wife dur-
ing marriage as joint tenants.3 4 This presumption can be rebutted only
by evidence of an agreement or understanding to the contrary; it can-
not be rebutted simply by tracing the funds used to acquire the prop-
erty to a separate property source, or by evidence of a secret intent that
the property was to be something other than community property.30 5

This scheme is a major step that has already been taken towards a
general community property presumption notwithstanding joint, ten-
ancy form of title, since in many cases the family home is the major
asset of the marriage. It was enacted expressly to address the problem
of married persons taking title to property in joint tenancy without be-

299. See supra notes 244-268 and accompanying text.
300. See supra notes 269-281 and accompanying text.
301. Griffith, supra note 9, at 105.
302. Knutson, supra note 5, at 234; Griffith, supra note 9, at 107; Property Owned with Spouse:

Joint Tenancy, Tenancy by the Entireties and Community Property, 11 REAL PROPERTY, PROB. &
TRUST J. 405, 431 (1976).

303. FINAL REPORT, supra note 281, at 123-24.
304. Civil Code section 5110 provides, in relevant part, "When a single-family residence of a

husband and wife is acquired by them during marriage as joint tenants, for the purpose of the
division of such property upon dissolution of marriage or legal separation only, the presumption is
that such single-family residence is the community property of the husband and wife."

305. In re Marriage of Lucas, 27 Cal3d 808, 614 P.2d 285, 166 Cal. Rptr. 853 (1980); In re
Marriage of Miller, 133 Cal. App. 3d 988, 184 Cal. Rptr. 408 (1982).
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ing aware of the consequences and in fact believing the property is ac-
tually community. 6 However, it is limited to the family home and
applies only at dissolution.0 7

Trace community and separate funds. A rule that property acquired
with community funds is presumed to be community despite joint ten-
ancy form of title can create inequity in cases where separate property
was also used in the acquisition. In re Marriage of Lucas,30 8 for exam-
ple, has been criticized for its holding that the family home community
property presumption cannot be rebutted by evidence tracing its source
to separate property.30 9 As a corollary of the community property pre-
sumption, it has been suggested that tracing, as well as a clear agree-
ment between spouses, be permitted to overcome the presumption.10

The Law Revision Commission's recommendation that joint accounts
between married persons be presumed to be community is a recom-
mendation for a rebuttable presumption of precisely this type.3 t1

A similar treatment would also apply to a proposed new form of
title--"mixed property"-that preserves the ownership characteristics
of the purchasing funds. If title were taken to "Mixed" property, com-
munity property would be presumed, but tracing would be permitted to

306. FINAL REPORT, s.upra note 281; Comment, 3 Whittier L. Rev. 617, 634-36 (1981); Liehtig,
Characterization of(Property, 1 California Marital Dissolution Practice §7.39 (Cal. Cont. Ed. Bar
1981). However, it has also been stated that the primary purpose of this legislation was to enable
the courts to award the residence to the wife and children whenever it was equitable to do so by
making it community property and thereby bringing it within the jurisdiction of the courts. CON-
TINUING EDUC. OF THE BAR (1965) REVIEW OF SELECTED 1965 CODE LEGISLATION 40 (1965); In
re Marriage of Bjornstead, 38 Cal. App.3d 801, 113 Cal. Rptr. 576 (1974); Reppy, supra note 240,
at 164. This derives from a time when a greater share of the community property could be
awarded to the innocent spouse. 1 BOWMAN, supra note 77, §7.12.

307. It applies also at legal separation and at annulment. Civil Code §5110; In re Marriage of
Trantafelo, 94 Cal. App. CAL. Civ. CODE 3d 533, 156 Cal. Rptr. 556 (1979).

308. 27 Cal.3d 808, 614 P.2d 285, 166 Cal. Rptr. 583 (1980).
309. See, e.g., Joint Ownership of Marital and Nonmarital Property 33 (Program Material,

January 1982, Cal. Cont. Ed. Bar): Comment, 3 Whittier L. Rev. 617, 638-41 (1981); Thomas,
supra note 240.

310. FINAL REPORT, supra note 281, at 124 states:
The proposal would not preclude a husband and wife from actually holding property as
joint tenants. It would merely impose upon them the burden of overcoming the contrary
presumption. This same burden is presently upon them in reverse in that they must
overcome the presumption the property has been changed from community property to
joint tenancy. In either event, proof to rebut the presumption would be by tracing the
funds which were used to make the purchase or showing an agreement between the
parties.

311. RECOMMENDATION RELATING TO NON-PROBATE TRANSFERS, 15 CAL. L. REVISION
COMM'N REPORTS 1605, 1622 n.28 (1980):

Under the proposed law, the presumption may be rebutted (1) by tracing the funds from
separate property (absent an agreement expressing a clear intent to transmute the funds
to community property) or (2) by an agreement separate from the deposit agreement
which expressly provides that the funds are not community property.

See also RECOMMENDATION RELATING TO NONPROBATE TRANSFERS, 16 CAL. L. REVISION
COMM'N REPORTS 129 (1982). Legislation to implement this recommendation has been intro-
duced in the 1983-84 Regular Session as Assembly Bill No. 53 (McAlister).
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establish other ownership interests in the asset.3 1 2

Tighten evidentiary rules relating to transmutation. A major cause of
confusion in the law governing joint tenancy and community property
is the liberality with which the form of title and the title presumptions
can be questioned, thus encouraging litigation and producing different
results on similar facts.313 To help give certainty and stability to the
law, it has been suggested that ordinary evidentiary rules such as the
statute of frauds and the parol evidence rule should be tightened rather
than relaxed as applied to joint tenancy-community property dis-
putes. 4 Under these rules, for example, a transmutation of joint ten-
ancy to community property or vice versa would require a written
instrument; an oral transmutation would not be permitted. 5

Divide joint tenancy at dissolution of marriage. Before the advent of
no-fault divorce and equal division of community assets in California
in 1970,3 16 the characterization of property as joint tenancy or commu-
nity was of critical importance at dissolution of marriage. The inno-
cent party could be awarded more than one-half of the community
assets, whereas the divorce court had no jurisdiction over joint tenancy
assets which were owned in equal shares by the spouses. The legal
status particularly of the family home held in joint tenancy form was
thus frequently the focus of divorce litigation.31 7

The issue of characterization of joint tenancy and community prop-
erty is no longer so crucial. However, it does remain an issue in terms
of the ability of the court to award, for example, the family home to the
wife and children and make an offsetting award of other property to
the husband. For this reason it has been suggested that the court be
given jurisdiction to divide joint tenancy and tenancy in common assets
along with community property at dissolution of marriage.3 1  This
would not only increase the flexibility of the court in making property
awards but would also avoid the need for a later severance or separate
action for partition of the jointly held property. Other community
property states require division of joint tenancy property at dissolu-
tion.3 19 The California Law Revision Commission has recommended
that joint tenancy property be subject to the jurisdiction of the court at

312. Bruch, supra note 10, at 836.
313. See supra notes 269-281 and accompanying text.
314. See, e.g., Reppy, supra note 240, at 236-38.
315. See, eg., Lyman, supra note 240.
316. CAL. CIv. CODE §§4506, 4800.
317. See supra notes 304-307 and accompanying text.
318. Bruch, supra note 10, at 843-44.
319. See, e.g., ARiz. REv. STAT. §25.318 (Supp. 1980); NEv. REv. STAT. §125.150 (1979).
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dissolution of marriage. 2

320. RECOMMENDATION RELATING TO DIVISION OF JOINT TENANCY AND TENANCY IN COM-
MON PROPERTY AT DISSOLUTION OF MARRIAGE, 16 CAL. L. REVISION COMM'N REPORTS 2165
(1932). Legislation has been introduced in the 1983-84 Regular Session to effectuate this recom-
mendation. A.B. 26, 1983-84 Cal. Leg. Reg. Sess.
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