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Health and Welfare

Health and Welfare; Medi-Cal reform

Business and Professions Code §655.1 (new); Government Code
§6254 (amended); Health and Safety Code §§441.3, 441.5 (repealed);
§8§441.3, 441.5, 442.13, 1251.3, 1322 (new); §§441.1, 441.18, 442.3,
1266, 1442, 1442.5, 32121 (amended); Insurance Code §§10133.1,
10133.5, 10402, 10402.1, 11512.1 (mew); §§10133, 10401, 11512
(amended); Welfare and Institutions Code §§14005.13, 14005.16,
14491.5 (repealed); §8§4073, 5705.1, 14005.10, 14005.16, 14011.5,
14019.1, 14019.6, 14040, 14041, 14052, 14081, 14081.5, 14082,
14082.5, 14083, 14084, 14085, 14086, 14087, 14087.1, 14087.2,
14087.25, 14087.26, 14087.27, 14087.28, 14087.29, 14087.3, 140874,
14087.45, 14087.5, 14087.55, 14087.6, 14087.7, 14087.8, 14087.95,
14088, 14088.1, 14088.2, 14088.3, 14088.4, 14088.5, 14088.6, 14088.7,
14089, 14105.1, 14110.2, 14123.1, 14123.2, 14124.89, 14133.25,
14133.3, 14154.1, 14165, 14165.1, 14165.2, 14165.3, 14165.4, 14165.5,
14165.6, 14165.7, 14165.8, 14165.9, 14171.5, 14178, 14316, 14491.5,
16709, 16717 (new); §85624, 5705, 5705.1, 11150, 14005, 14005.1,
14005.4, 14005.9, 14005.10, 14005.12, 14006, 14008, 14011, 14016,
14019, 14019.1, 14021.5, 14052, 14081, 14082, 14083, 14086, 14087,
14087.1, 14087.2, 14087.27, 14087.28, 14087.55, 14087.6, 14087.8,
14088, 14088.1, 14089, 14103.4, 14104.3, 14105, 14105.1, 14105.3,
14106, 14115, 14123, 14124.89, 14132, 14132.1, 14133.25, 14133.3,
14134, 14171.5, 14172, 14172.5, 14173, 14178, 14653, 14665, 16700,
16703, 16704, 16705.5, 16706, 16707, 16708 (amended).

AB 799 (Robinson); StaTs. 1982, Ch 328

(Effective June 30, 1952)

AB 3480 (Robinson); StaTs. 1982, Ch 329

(Epfective June 30, 1982)

SB 2012 (Maddy) StaTs. 1982, Ch 1594

(Effective September 30, 1952)

Support: Department of Finance; Department of Health Services;
Department of Planning and Research; Office of Statewide Health
Planning

Chapters 328, 329, and 1594 were enacted to provide cost effective
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Health and Welfare

medical care to those persons dependent on the State for health care.!
These chapters enable the State to negotiate and contract for medical
services,” authorize formation of commissions to aid in implementing
these provisions,® modify the health services of those still covered by
the State,* and shift the health care duties of certain classes of low-
income persons from the State to the individual counties.’

Authorization to Contract

Prior law stated that providers of health care to Medi-Cal recipients
would be paid on a fee-for-service basis® according to a standard rate
that was based on the reasonable cost for services.” Chapter 328 pro-
vides for a special negotiator who has sole authority until July 1, 19838
to enter into contracts with certain Medi-Cal providers to furnish
health services to Medi-Cal recipients.’

The special negotiator will be selected by the Governor from his or
her office and will contract with hospitals for inpatient services either
through negotiations or a call for bids.!® The payment method to con-
tracting hospitals may be either a certain amount per service or on a
flat rate basis.!! Subject to certain exception,'? only contracting hospi-
tals will be reimbursed for services provided to Medi-Cal recipients.!?

Under Chapter 328, the special negotiator may enter into a contract
with the county to allow the county to provide for the health care of
Medi-Cal recipients in its area.!* A county that wishes to contract with
the State must submit a proposed plan to the State!® and may either

1. See Senator Ken Maddy, Press Release, Medi-Cal Reform Bills (copy on file at the Pa-
cific Law Journal).
. See CAL. WELF. & INST. CoDE §14082.
See CaL. HEALTH & SAFETY CODE §441.3; CAL. WELF. & INST. CopE §14165.
See CAL. STATs. 1982, c. 328, §53, at —.
See id. §8.3, at —.
See id, 1971, c. 1036, §2.5, at 3103 (amending CAL. WELF. & INsT. CoDE §14106(a)).
See id. 1979, c. 256, §2, at 572 (amending CAL. WELF. & INST. CoDE §14105(a)).
CAL. WELF. & INsT. CODE §14082.5.
9. Seeid. §14082.

10. Seeid. For the 1982-83 fiscal year, children’s hospitals and charitable research hospitals
need not contract under these provisions and will be reimbursed. /4, §14087.2.

11. See id §14084.

12. Seeid. §14087(a). Noncontracting hospitals will be reimbursed for services rendered in a
life ¢threatening or emergency situation. Chapter 1594 defines emergency situation as one that
could result in permanent impairment and expands reimbursement to certain aged and disabled
persons and to those who live some distance from a contract hospital.

13. Seeid. §14081. Chapter 1594 further provides that previously eligible hospitals may con-
tinue to be reimbursed for services to Medi-Cal recipients until the special negotiator has con-
tracted with a sufficient number of hospitals and has notified the hospital that it is no longer
eligible. Zd. §14087(a), (b).

14. See id. §14087.5.

15. See id
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Health and Welfare

provide health services directly or subcontract for health services.!®

Chapter 328 also authorizes the special negotiator to enter into con-
tracts with health care plans.'” A county may include county employ-
ees in any plan selected to provide health benefits to Medi-Cal
recipients.'®

In addition to the special negotiator, Chapter 328 authorizes the di-
rector of the State Department of Health Services to enter into con-
tracts with noninstitutional health care providers.!”” The director may
enter into contracts on a bid or non-bid basis with physicians, groups of
physicians, or others who provide health services to Medi-Cal recipi-
ents.2’ Providers of health services will not be reimbursed for services
if they declined to enter into a contract.>! Additionally, the director
may enter into contracts with drug companies, medical appliance and
equipment companies, medical supply companies, and medical labora-
tories.?> The director, however, may not enter into contracts with
pharmacies.?

Prior to the enactment of Chapter 329, insurance companies were not
allowed to furnish hospital services to patients or to control an in-
sured’s selection of a hospital.** Under Chapter 329, insurance compa-
nies are now authorized to contract with hospitals to provide medical
services to their insureds and to limit reimbursement to contracting
hospitals.”® Chapter 1594 further provides that a contracting hospital
may not limit its medical staff to only those physicians who contract
with the insurer.?®

Commissions

Prior law authorized the formation of the California Health Facili-
ties Commission composed of 15 members appointed by the Gover-
nor.?’ All health facilities were required to report certain accounting

16. See id, §14087.6.

17. See id. §14089(b). Health care plans include but are not limited to, health maintenance
organizations, prepaid health plans, independent practice associations, various insurance cover-
age, organized county health systems, private foundations, and university medical center systems.
1d. §l4089(a)

See id. §14089(g).

19 See id, §14087.3(a).

20. See id. §14087.4(c).

21. See id. §14087.3(b)

22. See id. §14105.3(b).

23, Seeid,

24, CAL. STATs. 1967, c. 311, §1, at 1495 (amending CAL. INs. CobE §10133).

25. See CaL. INs. CoDE §10133 (after July 1, 1983 this section will also be applicable to
professional providers).

26. See CaL. HEALTH & SAFETY CODE §1322.

21. See CAL. STATs. 1979, c. 373, §183, at 1332 (amending CaL. HEALTH & SAFETY CODE

§441.3).
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information to the California Health Facilities Commission®® and to
report patient discharge data.® Under Chapter 329, the California
Health Facilities Commission is now to be composed of nine mem-
bers;*° five will be appointed by the Governor,*! two by the Speaker of
the Assembly,®? and two by the Senate Rules Committee.** Chapter
329 also requires health facilities to report additional data®* when a pa-
tient is discharged.*

In addition to the reformation of the California Health Facilities
Commission, Chapter 329 provides for the formation of the California
Medical Assistance Commission.>® Under Chapter 328, this commis-
sion will replace the special negotiator at the end of the 1982-83 fiscal
year; at this time the special negotiator will become the executive direc-
tor of the Commission.®” Chapter 329 further provides that the Com-
mission will be composed of seven voting members®® to be appointed
by the Governor, the Speaker of the Assembly, and the Senate Rules
Committee,*® and two nonvoting members.** Voting Commission
members will serve four-year terms*! and the Commission will direct
the planning, development, and negotiation of contract services.*?

Medi-Cal Providers

Under prior law, it was within the discretion of the Director of
Health Services to suspend a Medi-Cal health care provider who was
convicted: (1) of fraud, (2) of abuse of the Medi-Cal program or a
Medi-Cal recipient, or (3) of a crime related to the provider’s qualifica-
tions.** Under Chapter 328, suspension is mandatory under these con-

28. See CAL. Stats. 1980, c. 998, §1, at 3182 (amending CaL. HEALTH & SAFETY CODE
§441.18).

29. Jd (discharge data includes date of birth, sex, race, zip code, admission date, source of
admission, type of admission, discharge date, principal diagnosis, principal procedures, disposi-
tion of patient, and expected source of payment).

30. CaL. HEALTH & SAFETY CODE §441.3.

31. Jd §441.3(a).

32. Id §441.3(b).

33. Id. §441.3(c).

34. 74 §441.18(g) (additional data includes other diagnosis, principal procedure dates, other
procedures and dates, and total charges).

35. Id

36. CaL. WELF. & INsT. CODE §14165.

37. See id. §14082.5.

38. Jd §14165.1.

39. 74 §14165.2.

40. 74 §14165.1 (the two non-voting members will be the Directors of the Department of
Health Services and Department of Finance).

41. Id §14165.2.

42. Id §14165.6.

43. See CaL. Stats. 1980, c. 303, §1, at 630. (amending CaL. WELF. & INsT. CoDE
§14123(a)).

Pacific Law Journal Vol. 14
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ditions* and no hearing will be allowed if the provider is convicted for
an abuse of the Medi-Cal program.*> Additionally, Chapter 328 pro-
vides that a suspension may be granted for a definite or indefinite pe-
riod of time, with or without conditions, and may provide for a stay of
suspension or probation granted.*® Under Chapter 1594, clinics,
groups, corporations, and associations may also be suspended from
participation in the Medi-Cal program.*’” Moreover, Chapter 328 states
that any provider or person who presents a Medi-Cal claim for a serv-
ice that (1) was not provided, (2) is not covered, or (3) is in violation of
an agreement between the person and the State will be subject to civil
money penalties of not greater than three times the amount claimed.*®
Furthermore, Chapter 1594 provides that any institutional provider
that receives reimbursement when it is not entitled to be reimbursed,
will be subject to certain interest charges and penalties.*

Prior law authorized a one dollar copayment for certain Medi-Cal
recipients for each drug prescription.®® Chapter 328 expands the cate-
gory of Medi-Cal recipients who must pay the one dollar copayment
and makes the collection of the copayment a condition for reimburse-
ment to the provider.’! Chapter 1594, however, allows prior law to
remain in effect until the effective date of federal approval of these
copayment provisions.>?

Medi-Cal Eligibility

Chapters 328 and 1594 make the eligibility requirements for Medi-
Cal more stringent than under prior law.>* Prior to the enactment of
Chapter 1594, all recipients of public assistance were eligible to réceive
health care service under the State Medi-Cal program.>* Chapter 1594
states that all public assistance recipients are eligible to receive Medi-
Cal except adults who receive aid due to unemployment, an4 for whom
federal financial participation is not obtainable for their medical
costs.>

44, See CaL. WELF. & INsT. CoDE §14123(a).

45. See id. §14123.1.

46. See id. §14123(a).

47. See id.

48, See id §14123.2.

49. See id §141715. -

50. See CAL. Stats. 1981, c. 1163, §16, at — (amending CaL. WELF. & INsT. CODE
§14134(b)).

51. See CAL. WELF. & INsT. CoDE §14134(b).

52. Id §14134(g).

53. Compare CaL. WELF. & INsT. CODE §14006 with CAL. STATS. 1979, c. 465, §2, at 1619
(amending CAL. WELF. & INST. CoDE §14006).

54. See CAL. StaTts. 1971, c. 577, §3, at 1108 (amending CaL. WELF. & INsT. CODE §14005).

55. CaL. WELF. & INsT. CoDE §14005.1.

Selected 1982 California Legislation ¢
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Prior law also allowed a special income exemption for blind, dis-
abled, and aged persons®® and allowed other applicants for Medi-Cal to
earn up to 115 percent of what was allocated to public assistance recipi-
ents.’” Under Chapter 328, the special income exemption for the blind,
disabled, and aged is eliminated®® and the income level allowed for
applicants for Medi-Cal is the lowest level allowed for a grant of public
assistance for which federal participation is provided.>®

Prior law allows applicants for Medi-Cal an exemption for real prop-
erty, other than a home, up to a value of $25,000.%° Chapter 328 instead
states that the assessed value of the real property other than a home,
minus encumbrances cannot be greater than $6,000 and that the real
property must be income producing.®!

Prior to the enactment of Chapter 1594, a parent or parents were
financijally responsible for the cost of health care for any child between
the ages of 18 and 21 only if the child resided in the parents’ home.%?
Under Chapter 1594, a parent is only financially responsible for a child
over the age of 18 if the parent claims that child as a tax deduction or
exemption for federal or state tax purposes.?

Prior law allowed the acceptance of a Medi-Cal applicant’s state-
ments as evidence of the facts concerning income, resources, and other
qualifications for eligibility®* and allowed Medi-Cal coverage to be ret-
roactive for three months prior to application.®> Chapter 328, however,
requires independent documentation of income, resources, and other
benefits that the applicant receives®® and prohibits retroactivity for
those medically indigent adults with excess income and further prohib-
its it for any person who has excess property.®’” Additionally, Chapter
32§ provides that counties will be held financially liable for persons
who receive Medi-Cal who were ineligible or who had an incorrect
share of cost.8

56. See CAL. StaTs. 1976, c. 126, §4, at 199 (enacting CAL. WELF. & INsT. CODE §14005.13).
57. See CAL. StaTs. 1981, c. 237, §1, at — (amending CAL. WELF. & INsT. CODE §14005.12).
58. See CaL. STATs. 1982, c. 328, §8, at —.
59. See CAL. WELF. & INsT. CoDE §14005.12.
60. See CaL. STATS. 1979, c. 465, §2, at 1619 (amending CAL. WELF. & INsT. CODE §14006).
61. See CAL. WELF. & INST. CoDE §14006(b).
62. See CAL. STATS. 1979, c. 451, §2, at 1595 (amending CaL. WELF. & INsT. CoDE §14008).
63. See CaL. WELF. & InsT. CopE §14008(b).

g1 &41) See CAL. STATs. 1965, 2nd Ex. Sess., c. 4, §2, at 108 (enactmg CAL. WELF. & INsT. CODE
65. See CAL. STATs. 1974, c. 1240, §7, at 2687 (amending CAL. WELF. & INsT. CoDE §14019).
66. See CaL. WELF. & INsT. CobE §14011(b).
67. See id, §14019.6.
68. See id §14016(e).

650 Pacific Law Journal Vol. 14
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Medi-Cal Services

In order to save money under the Medi-Cal program, Chapter 1594
provides that some services will be reduced or eliminated.® Reim-
bursement for services provided by physicians, podiatrists, and outpa-
tient departments of hospitals will be reduced by 10 percent.’” In
addition, Chapter 1594 makes other specified reductions.”* Further-
more, Chapter 328 provides for in-home medical care services if a
Medi-Cal recipient would otherwise require care for an extended pe-
riod of time in an acute care hospital at a cost higher than in-home
medical care services.”

Medically Indigent

Prior law defined a medically indigent person or family as a person
or family whose income and resources are insufficient to provide for the
costs of health care but who could not qualify for public assistance or
as a medically needy individual.”® A medically indigent person or fam-
ily was eligible to receive health care under the State Medi-Cal pro-
gram.” If a medically indigent person’s or family’s income or
resources exceeded the allowable amounts, that person could still re-
ceive Medi-Cal for any health costs over their excess income or re-
sources.”” Under Chapter 328, medically indigent has been redefined
to include only children under 21 years of age and adults in skilled
nursing’® or intermediate care facilities.”” Chapter 1594 expands medi-
cally indigent to include a woman of any age with a confirmed preg-
nancy.”® The effective date of these provisions is January 1, 1983.7

69. See CAL. STATs. 1982, c. 1594, §27, at —,

70. See id.

71. See id. (other areas of reduction include pharmacy expenditures, transportation, hearing
aids, acupuncture, portable x-rays, chiropractic services, drug dispensing, laboratory and pathol-
ogy services for inpatients, adult vision care, dental services, and psychological services).

72. CaL. WELF. & INsT. CoDE §14132(t). Chapter 1594 adds coverage for certain home and
community based services. See id §14132(u).

73. See CaL. STATS. 1979, c. 451, §4, at 1595 (amending CAL. WELF. & INsT. CoDE §14052).
A medically needy person is defined as a person who could receive public assistance as a blind,
aged, or disabled person or as a parent or child but for the fact that their income or resources are
over the allowable limits for public assistance but under what is necessary to provide for health
care. See CAL. WELF. & INsT. CoDE §14051(a).

74. See CaL. WELF. & INsT. CoDE §14005.

75. See CAL. STATS. 1979, c. 451, §1, at 1594 (amending CaL. WELF. & INST. CoDE
§14005.4).

76. CaL. HEALTH & SAFeTY CODE §1250(c) (defines skilled nursing facility).

77. CaL. WELF. & INsT. CobE §14052; CAL. HEALTH & SAFETY CODE §1250(d) (defines
intermediate care facility). Chapter 1594 states that for those medically indigent adults in skilled
nursing or intermediate care facilities whose income or resources are over the allowable limits,
acute care hospital services will not be covered. CaL. WELF. & INsT. CopE §14005.4(f).

78. CaL. WELF. & INsT. CoDE §14052.

79. 1d
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Chapter 328 further provides that counties will take over the State
role of providing health care for those low-income persons who are no
longer eligible as medically indigent.®° Under Chapter 1594, the coun-
ties must develop eligibility criteria and notify the State Department of
Health Services by including the criteria in the health services plans.®!
Additionally, Chapter 1594 provides that the counties will receive state
funds to support health care for the former medically indigent begin-
ning January 1, 1983.%2

Prior to the enactment of Chapter 328, counties were required to file
with the State Department of Health Services a scheme to provide serv-
ices or facilities that were eliminated when a county closed a county
medical facility, eliminated any area of service from a county medical
facility, or reduced any level of services to indigents.** Prior law also
provided for public notice at least 90 days prior to a public hearing that
was required prior to the leasing, selling, or transfer of management of
a county health care facility.®* Chapter 328 modifies this time period
for public notice from 90 days to 30 days but requires that the notice
contain a detailed list of the proposed reductions or changes.®> Addi-
tionally, Chapter 328 deletes the requirement of a plan to provide serv-
ices or facilities that were eliminated when a county closed facilities or
modified services.®

Mental Health

Existing law provides that mental health services may be provided
through state-approved county Short-Doyle plans.®’ Prior to the enact-
ment of Chapter 328, the rates to be paid for mental health services
under Short-Doyle plans were the actual costs of the services.®® Under

80. See CAL. STATs. 1982, c. 328, §8.3, at —.

81. CaL. WELF. & InsT. CobE §16700(c). Counties with a population under 300,000 may
511660’;0‘90 have the State administer their health programs or act jointly with other counties. /4.

82. See CaL. WELF. & INsT. CobE §16703(c). Counties may also elect to contract with the
State to provide health care services to certain low-income persons prior to January 1, 1983, Jd.
§14005.10. A ratio of what each county paid for medically indigent persons during fiscal years
1979-80, 1980-81, and 1981-82 will be determined in comparison to what all counties paid and this
ratio will determine what percentage of total state funds each county will receive. /d. §16703(d).
s £3. See CaL. Stats. 1981, c. 1162, §1, at — (amending CaL. HEALTH & SAFETY CODE

1442).

84. Seeid §2, at — (amending CaL. HEALTH & SAFETY CODE §1442.5).

85. CaL. HEALTH & SAFETY CODE §1442.5.

86. Seeid. CAv. STATs. 1981, c. 1162, §1, at — (amending CAL. WELF. & INsT. CoDE §1442).

87. See CAL. WELF. & INST. CoDE §5600 (the Short-Doyle Act provides for mental health
services jointly administered and financed by the State and local entities); see also CaL. WELF. &
InsT. CoDE §5705(a).

88. See CAL. STATS. 1981, c. 1042, §2, at — (amending CAL. WELF. & INsT. CODE §5705(a)).

¢ Pacific Law Journal Vol 14
52



Health and Welfare

Chapter 1594, the Director of Mental Health will set rates®® that will
not exceed the lower of each individual provider’s actual cost or 125
percent of statewide costs for services under the Short-Doyle plans for
the fiscal year 1980-81.°° Chapter 328 provides for consolidation of the
Medi-Cal mental health and Short-Doyle programs by July 1, 1983 if
approved in the Budget Act.”!

Conclusion

Chapter 328, 329, and 1594 represent a major departure from the
prior Medi-Cal program provided for low-income persons.®> The State
is now authorized to contract with hospitals and other providers in or-
der to obtain medical services at lower prices.”® The State will also
save money by placing responsibility for the health care of certain per-
sons on the individual counties®® and by eliminating certain services
and medical supplies from the Medi-Cal program.®’

89. See CaL. WELF. & INsT. CoDE §5705.1(a).

90. See id §5705(b).

91. Id §14665.

92, See Senator Ken Maddy, Press Release, Medi-Cal Reform Bills (copy on file at the Pa-
cific Law Journal).

93. See CaL. WELF. & INsT. CoDE §14082.

94. See CAL. STATS. 1982, c. 1594, §86, at —.

95. Seeid. §17, at —.

Health and Welfare; civil commitment—intensive treatment and
certification, postcertification treatment and release

Welfare and Institutions Code §§4023, 4024, 5250, 5251, 5252,
5252.1, 5253, 5254, 5254.1, 5255, 5256, 5257, 5258 (repealed); §§5250,
5251, 5252, 5253, 5254, 5254.1, 5255, 5256, 5256.1, 5256.2, 5256.3,
5256.4, 5256.5, 5256.6, 5256.7, 5256.8, 5257, 5258, 5259, 5259.1,
5259.2, 5259.3, 5276.2, 5300.5, 5306.5, 5307, 5308, 5309, 5651.3 (new);
§85263, 5300, 5301, 5304, 5305, 5354, 5362 (amended).

AB 351 (Stirling); StaTs. 1982, Ch 1563

Support: Department of Mental Health; Los Angeles County Dis-
trict Attorney

Opposition: Department of Finance

AB 3454 (Bates); StaTs. 1982, Ch 1598

Support: Citizens Advisory Council: Department of Mental Health;
State Public Defenders Office

Opposition: County of Los Angeles; Department of Finance
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The Lanterman-Petris-Short Act' provides for involuntary commit-
ment? of persons who as a result of a mental disorder® are a danger to
others or themselves,* or who are gravely disabled.” Included within
the provisions of Chapters 1598 and 1563 are new standards and proce-
dures relating to intensive treatment certification, and postcertification
treatment and release of involuntarily committed persons.®

Intensive Treatment Certification

Under existing law, a person may be involuntarily committed for
short-term’ evaluation and treatment as a result of either a superior
court order® in response to a petition® or custodial action by designated
parties.!® If the evaluation shows that, because of a mental disorder or
impairment by chronic alcoholism, the person is a danger to self or
others, or gravely disabled, the person may be certified for involuntary
intensive treatment.!! Notice of the certification decision'? must be de-
livered to the person certified and the person’s attorney or advocate.'
Furthermore, persons certified must be informed of their right to judi-
cial review and assistance by counsel.'

In apparent response to federal case law,'* Chapter 1598 adds provi-

1. CaL. WELF. & InsT. CoDE §§5000-5464.

2. Seeid §5003 (nothing in the act is to be construed as limiting the right of any person to
accept voluntary treatment).

3. 9 CaL. ADMIN. CoDE §813 (a mental disorder is any disorder recognized by the Ameri-
can Psychiatric Association).

4. See generally Harrington, Involuntary Commitment of Mentally Disordered Persons Under
the Lanterman-Petris-Short Act, 8 LINCOLN L. REv. 55, 56 (1973) (discussing the range of behav-
ior encompassed by the cited expression); Comment, Civil Commitment of the Mentally Il in Cali-
JSorniz: The Lanterman-Petris-Short Act, 7 Loy. L.A.L. Rev. 93, 104-10 (1974) (discussing the
difficulty of predicting “dangerous” behavior).

5. CAL. WELF. & INsT. CopE §5008(h) (definition of “gravely disabled”); see id §§5150-
5309.
6. See id. §§5250-5259.3, 5300, 5301, 5304-5309.

7. Id. §5151 (the maximum period of detention is 72 hours, excluding weekends and holi-
days if treatment services are unavailable on those days).

8. Id. §5200.

9. Seeid §5201 (any individual may apply to the person or agency designated by the county
for a petition alleging that a person is mentally disordered and dangerous or gravely disabled, and
requesting an evaluation of the person’s mental condition).

10. See id. §5150 (upon reasonable cause, a peace officer or staff member of an evaluation
facility may cause a person to be taken into custody). See generally 2 B, WITKIN, CALIFORNIA
PROCEDURE, Actions §25(a) (2d ed. 1970) (detention for observation and evaluation).

11. CAL. WELF. & INST. CopE §5250. In addition, (1) the person must have been advised of
the alternative to seek voluntary treatment, but will not or cannot accept it; and (2) the facility
designated to provide intensive treatment must agree to admit the person. /d. §5250(b), (c).

12. See generally id. §§5251, 5252 (specifying persons required to sign the certification notice
and the format of the notice).

13, 1d §5253.

14. Id §5254.1.

15. See generally Doe.v. Gallinot, 486 F. Supp. 983 (C.D. Cal. 1979), af°’d 657 F.2d 1017 (Sth
Cir. 1981). The court held that the intensive treatment certification provisions were unconstitu-
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sions for a certification review hearing process.’® Unless review by
habeas corpus!’ is requested, Chapter 1598 provides that the person
certified is entitled to a review hearing to determine whether or not
probable cause exists to detain the person for intensive treatment.'s
Barring postponement,'® the hearing is to be conducted by designated
officials?®® within seven days of the person’s initial detention®! and it is
to be at a location that is compatible with the treatment being provided
to the person certified.?*> Evidence in support of the certification deci-
sion must be presented by a person designated by the director of the
treatment facility, and in addition, the district attorney or county coun-
sel may, at their discretion, elect to present evidence.”® Under Chapter
1598 all evidence relevant to the certification decision may be admitted
and considered by the hearing officer.?* Furthermore, persons certified
have the right to be present at the hearing.*® Chapter 1598 provides
that these persons have the following rights: 1) to be assisted by an
attorney or advocate; 2) to present evidence on their own behalf; 3) to
question persons presenting evidence in support of the certification de-
cision; 4) to make reasonable requests for the attendance of facility em-
ployees who have knowledge of, or participated in, the certification
decision; and 5) to have the person conducting the hearing informed of
the probable effects of medication that has been administered to the
person certified within a specified time frame prior to the hearing.?®
Persons certified must be released if probable cause for the certifica-
tion is not found to exist.>’ Should the hearing officer find probable
cause to support the certification, the person certified will remain de-

tional because they allowed the state to deprive a person of fundamental liberty without an auto-
matic review or hearing to show probable cause for the certification. /4. at —.

16. See generally CAL. WELF. & INsT. CoDE §§5254-5263. These procedures, however, apply
only to persons certified on or after January 1, 1983. /4 §5256.8.

17. See generally 2 B. WITKIN, CALIFORNIA PROCEDURE, Actions §21 (2d ed. 1970) (habeas
corpus).

18. CaL. WELF. & INsST. CoDE §5254. In addition, parties delivering notice must inform the
persons certified of their right to assistance in preparing for the hearing. /2

19. 74 §5256 (persons, their attorney or advocate may request a postponement not to exceed
48 hours).

20. Seeid §5256.1 (designated officials are either a court-appointed commissioner or referee,
or a review hearing officer).

21. Jd, §5256; see also id. §5276.2 (if a judicial review request is withdrawn, the hearing is to
be held within four days following withdrawal).

22, Id §5256.1.

23. Id §5256.2.

24. Seeid. §5256.4(c); see also id. §5256.4(b) (the hearing officer is not bound by the rules of
evidence or procedure applicable to judicial proceedings).

25. Id §5256.3 (persons certified may, with the assistance of their attorney or advocate, waive
this right).

26, Id. §5256.4(a).

27. Seeid. §5256.5.
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tained for 14 days beyond the initial detention period.?® Written notifi-
cation of the decision, including a statement of the evidence relied
upon and reasons for the decision, must be delivered to the person’s
attorney or advocate.”® The attorney or advocate must inform the per-
son of the decision of the court and of the person’s right to make a
request for release before the superior court.?’ Finally, Chapter 1598
extends immunity from civil or criminal liability to the hearing officer
for any action committed by a person released at or before the end of
intensive treatment.?!

Postcertification Treatment and Release

Prior law provided that the professional person in charge of a treat-
ment facility could petition the superior court to obtain an order ex-
tending the period of intensive treatment for 90 days.?> The grounds
for the petition had to be that (1) the person certified had either
threatened, attempted, or inflicted physical harm upon another either
before or after being taken into custody, and (2) as a result of mental
disorder, this person presented an imminent threat of substantial harm
to others.>® Under Chapter 1563, the petition is to be submitted at the
discretion of the designated public officer.®** Furthermore, Chapter
1563 requires the petition to summarize the facts and be accompanied
by affidavits supporting the contention that the person meets specified
standards.>® Persons within the standards prescribed by Chapter 1563
are those who, as a result of mental disorder, present a demonstrated
danger® of substantial physical harm to another and have either (1) at-
tempted or inflicted physical harm upon another resulting in the person
being taken into custody,>’ or (2) attempted, inflicted, or made a sub-

28, See id. §5256.6.

29. Id. §5256.7.

30. Jd, see also id. §§5275-5218 (procedures related to a hearing on the request).

31. Seeid §5259.3. This section includes the provisions for former California Welfare and
Institutions Code §5257, CAL. STATS. 1968, c. 1374, §33, at 2650, that provides similar immunity
for the person in charge of the treatment facility, or his or her designee, and the peace officer
responsible for the person’s detention.

32. CaL. STATS. 1968, c. 1374, §841, 42, at 2655, 2656 (amending CAL. WELF. & INsT. CODE
§§5300, 5301).

33. Id. See generally WITKIN, supra note 17, §25(d).

34, See CAL. WELF. & INST. Cobk §5301 (the professional person in charge of the facility
may reguest the public officer to submit the petition); see afso id. §5114 (the designated public
officer is the county district attorney, unless the board of supervisors delegates this responsibility
to the county counsel).

35. Jd. §5301.

36. 74, §5300.5(c) (demonstrated danger may be based upon an assessment of present mental
condition, which is based upon a consideration of past behavior and other relevant evidence).

37, 1d §5300.5(a) (custody means involuntary detention under these provisions uninter-
rupted by any period of unconditional release from the facility providing involuntary treatment),
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stantial threat of physical harm upon the person of another after having
been taken into custody.38

Existing law specifies the procedural requirements relating to a
postcertification hearing®® Courts are required to advise persons
named in a petition of their right to counsel and to demand trial by
jury.*® Proceedings on the petition must be conducted within four judi-
cial days of the filing, unless a jury trial is demanded.*! Prior to a final
decision on the merits, the person must continue to receive treatment
until the person is released by court order or the petition is with-
drawn.*? The person must be released if no decision on the petition is
reached within 30 days after filing.*?

Chapter 1563 provides that if the court or a unanimous jury* finds
that the person petitioned falls within specified standards,** the person
must be remanded to custody for further intensive treatment*® not to
exceed 180 days.*” At the expiration of this period the person must be
released unless a new petition for postcertification treatment is filed.*®

Under prior law a person receiving postcertification treatment could
be released if, in the opinion of the facility superintendent, the person
no longer constituted an imminent threat of substantial physical harm
to others.> Chapter 1563 changes the basis for the opinion from “im-
minent threat” to “demonstrated danger”,*® thus allowing the superin-
tendent to take the person’s past behavior into consideration.”’ Under
these unconditional release provisions, the release plan will become ef-
fective within five judicial days of notice to specified parties, unless any
of these parties request a hearing on the matter.>?

38. Jd. §5300(a), (b).

39. See generally id §85302, 5303.

40. 74, §5302 (in addition, the court is required to assist these persons in obtaining counsel).

41. 14, §5303 (in the case of trial by jury, the trial must commence within 10 judicial days
unless a continuance is granted; the continuance may be for a maximum of 10 days).

42. Id

43. Id. (this time period does not include extensions requested by the person’s attorney or
advocate).

44. Id. (requiring unanimous verdict by the jury).

45. See generally id. §5300. In addition, amenability to treatment is not required to support
this finding. 7d

46. See generally id. (treatment programs need only be made available). Treatment does not
mean that it be potentially successful or that the person must recognize his or her problem and
willingly participate in the treatment program. /.

47. Id. §5304 (the period runs from the date of judgment).

48. Id (the grounds supporting this additional petition are substantially the same as those
previously discussed, the only exception being that the petition must be based upon the person’s
conduct during postcertification treatment).

49. CAL. STATS. 1968, c. 1374, §45.5, at 2658 (amending CAL. WELF. & InsT. CopE §5305).

50. CaL, WeLF. & Inst. CoDE §5309.

51. See id. §5300.5(c) (explaining the basis for “demonstrated danger™).

52. Jd. §5309 (the specified parties are the court, the district attorney or county counsel, coun-
sel for the person to be released and the county mental health director).
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As an alternative to unconditional release, however, Chapter 1563
provides for a supervised outpatient status program.® A person under-
going postcertification treatment may be released on outpatient status if
all of the following are present: (1) in the opinion of a specified official
the person will no longer be a danger to others,* (2) the person would
benefit from outpatient status,* and (3) the county mental health direc-
tor identifies an appropriate program of supervision and treatment.>
Outpatient status will become effective within five judicial days of ac-
tual notice to specified parties, unless any of these parties request a
hearing regarding the status.>’ In the case of a requested hearing, the
outpatient release plan will not take effect until it is approved by the
court.’®

Chapter 1563 requires the outpatient treatment supervisor to submit
reports regarding the progress and status of the released patient.*® In
addition, a hearing concerning revocation of outpatient status may be
requested if, at any time during the outpatient period: (1) the outpatient
treatment supervisor believes that the person requires extended inpa-
tient treatment or the person refuses to accept outpatient treatment and
supervision,* or (2) the district attorney or county counsel believes that
the person is dangerous to others.®! The patient may be confined in a
treatment facility, pending the decision of the court,®* if the county
mental health director believes that a delay in hospitalization would
pose a demonstrated danger of harm to the person or another.® Fi-
nally, Chapter 1563 provides that, upon a determination by the court
that the person represents a danger to the health and safety of others,
the person must be recommitted.**

In summary, Chapter 1598 brings the intensive treatment certifica-

53. See generally id, §§5305-5308.

54. Id. §5305(a)(1) (this determination is to be made by the superintendent or professional
person in charge of the facility).

55. Jd §5305(a)(2) (this determination is to be made by the superintendent or professional
person in charge of the facility and the county mental health director).

56, Id

57. Zd. §5305(b) (the hearing must take place within five judicial days of the required notice).

58, 1d .

59. Id. §5305(d) (these reports are to be submitted at 90 day intervals to the court, the district
attorney or county counsel, patient’s counsel and the professional in charge of the facility that the
patient was released from); see iZ §5305(c) (the county mental health director, or the director's
designee, is to be the outpatient treatment supervisor).

60. 74 §5306.5.

61. See id. §5307.

62. 1d §§5306.5, 5307, 5308 (the noticed hearing is to be held within 15 judicial days of
receipt of a request or petition).

63. Jd, §5308 (in addition, a person confined pursuant to these opinions is entitled to judicial
review and an explanation of rights).

64. 14 §85306.5, 5307.
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tion process into conformance with Constitutional requirements.®
Chapter 1563 appears to afford the public increased protection from the
release of potentially dangerous, disordered persons by: (1) extending
the postcertification treatment period,* (2) allowing the court to con-
sider an individual’s past behavior in assessing that person’s present
mental condition,®” (3) providing for a supervised outpatient pro-
gram,®® and (4) specifying procedures for the revocation of outpatient
status.®

65. See Doe v. Gallinot, 486 F. Supp. 983, 992 (C.D. Cal. 1979), gfi°d 657 F.2d 1017 (th Cir.
1981); CAL. WELF. & INsT. CoDE §§5256-5256.8.

66, CaL. WELF. & INsT. CoDE §5304.

67. See id §5300.5(c) (explaining the basis for “demonstrated danger”).

68. Jd. §5305.

69. [Id §§5306.5-5308.

Health and Welfare; imitation controlled substances

Health and Safety Code §§11670, 11671, 11672, 11673, 11674, 11675,
11680, 11681, 11682, 11683 (new).

AB 2342 (Katz); STATs. 1982, Ch 1288

(Effective September 21, 1982)

Support: California Pharmacists Association; Department of Alco-
hol and Drug Problems; Department of Finance; Department of
Health Services

Chapter 1288 creates the California Imitation Controlled Substances
Act! (hereinafter referred to as CICSA) in an effort to reduce the inher-
ent risks associated with the use of any drug and the dangers caused by
the confusion between controlled substances? and their imitations.?
The CICSA establishes laws to regulate the manufacture* and distribu-
tion® of imitation controlled substances® and penalties for the violation
of those laws.’

Existing law provides that it is a felony to sell, furnish, transport,
administer, or give any drug as a substitute for a controlled substance,®

1. CaL. HEALTH & SAFETY CODE §§11670-11683.
2. Seeid §11007, 11053, 11054, 11055, 11056, 11057, 11058 (these sections define controlled
substances).
3. See CAL. STATs. 1982, c. 1288, §1, at —.
CAL. HEALTH & SAFETY CoDE §11674 (definition of manufacture).
. Id, §11673 (definition of distribute).
. Jd. §11675 (definition of imitation controlled substances).
. See id. §§11680-11683.
. See id, §§11355, 11382.

[SEXE- SV
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and that it is 2 misdemeanor to misbrand any drug.” The CICSA goes
even further by regulating substances that resemble controlled sub-
stances.'® As a result, it is now a misdemeanor to knowingly manufac-
ture,'! distribute,!? or possess with the intent to distribute an imitation
controlled substance.'* An exception, however, exists when the imita-
tion controlled substance is manufactured for, distributed to, or pos-
sessed by practitioners'® for use in their lawful professional practice or
research.’

Violations of the CICSA are punishable by imprisonment in the
county jail for 2 maximum term of six months, a maximum fine of
$1,000, or both.'s Moreover, a distributor over the age of 18 who
knowingly distributes an imitation controlled substance to anyone
under the age of 18 will be subject to 2 maximum sentence of one year
in the county jail, a maximum fine of $2,000, or both.!” Upon a subse-
quent conviction of distributing an imitation controlled substance to a
minor the convicted adult will be subject to a maximum sentence of
one year in the county jail 274 a minimum fine of $6,000.'® Finally,
imitation controlled substances are subject to the same forfeiture proce-
dures'? as those provided for controlled substances.?®

9. See id §§26630, 22642 (definition of misbranded drug), 26650, 26801.

10. See id. §§11675, 11680.

1. 74 §11674 (“Manufacture” means the production, preparation, compounding, process-
ing, encapsulating, packaging or repackaging, labeling or relabeling, of an imitation controlled
substance).

12. 1d. §11673 (“Distribute” means the actual, constructive, or attempted transfer, delivery,
or dispensing to another of an imitation controlled substance).

13. 74, §11680.

14. /d. §11026 (definition of practitioner).

15. /d. §11682.

16. 7d. §11680.

17. I1d §11681.

18. 14

19. See id, §§11470-11499.1.

20. 74 §11683.
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