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The California Sales Tax: An Analysis
Of The "Occasional Sale"

EDWARD H. STETSON*

California, as virtually everyone knows, has a sales tax. 1 This tax is
imposed upon the gross receipts from sales at retail.2 To many people it
is a relatively simple tax: its computation is merely a matter of applying
five percent, six percent, or another specified rate to the price of an
article. In the usual case, a sales tax "chart" or "reimbursement schedule" is consulted to find the tax for the amount of a sale within a
"bracket. '3 However, before the determination of the proper tax can be
made, it is necessary to inquire whether a given transaction constitutes a
sale within the purview of the tax law. Except in the case of the clerk of
a small retail store who sells only taxable items which are usually over
the counter and for intrastate consumption, this initial inquiry is seldom
easy. For example, a retailer must frequently decide whether an item is
exempt as food for human consumption;4 whether a labor charge is
* A.B., 1927, University of California, Berkeley; J.D., 1930, University of California, Berkeley. Member: California Bar and its Tax Section; American Bar Association and its Section of Taxation, and its Committee on State and Local Taxes. From
1936 to 1967, the author held the positions of Senior Assistant Tax Counsel, Associate
Tax Counsel, and Tax Counsel with the California State Board of Equalization. He
was engaged primarily in legal work involving sales and use tax administration.
1. Enacted CAL. STATS. 1933, c. 1020, §1, at 2599 (effective, July 31, 1933) (Retail Sales Tax Act of 1933), currently CAL. R v.& TAX. CODE §6001 et seq., enacted
CAL. STATS. 1941, c. 36, §1, at 532 (effective, July 1, 1943) (Sales and Use Tax Law).
2. CAL. Rav. & TAx. CoDE §6051.
3. See CAL. Rv.&TAX. CODE §6052.5; 18 CAL. ADMIN. CODE §1700.
4. CAL. REv. & TAx. CODE §6359 et seq.; 18 CAL. ADMIN. CODE §1602. Both
the statute and regulation contain considerable detail. In brief, the term "food products"
within the meaning of the exemption includes most edible items except: (1) when sold
together with services or facilities for consumption, at or near the point of sale, such
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taxable as assembly or fabrication, 5 or is exempt as installation or
application repair;' whether a sale is exempt as made in interstate or
'8
foreign commerce;. or whether the sale is in fact a "retail sale.
One particularly troublesome problem which exemplifies the complications and pitfalls incident to the administration of the usual form of
sales tax is the so-called "occasional," "casual," or "isolated" sale (hereinafter referred to as the "occasional sale"). In a general sense, an
"occasional sale" may be considered as a sale differing in one or more
ways from the usual sale made in the regular course of a retail business
by a person engaged in that business. It may be a sale by a retailer of an
item or group of items used in his business, such as capital assets, or of
items not used in his business, such as personal belongings; it may also
be a sale by a person not in any business. But often, a sale is considered
to be "occasional" only if it is a type of sale specifically exempted or
considered nontaxable under statutory provisions and regulations, as
interpreted by tax administrators and the courtsY However, it must be
noted that while most occasional sales are statutorily exempt from sales
tax, there are sales of this type which are taxable. These taxable occasional sales will be identified, where appropriate, throughout this article.
The occasional sale problem faces not only those persons whose
business is selling, but also those who are in a business other than
selling, or those who are not in business at all. A homeowner, for
example, may incur sales tax liability if within a given period of time he
or she makes several sales of household or personal items such as
furniture or recreation equipment. 10 Similarly, a businessman may be
subject to the tax after engaging in sales of tangible personal property,
even though such sales may be unrelated to the principal aims of his
business. When the possibility of a tax liability arises, the problems also
concern the taxpayer's attorney, accountant, or other tax advisor.
as meals served in a restaurant; (2) when sold as "hot prepared foods products" as defined; and (3) bottled water, carbonated beverages, alcoholic beverages, and nonprescription medicines. Some of these exceptions, however, are exempted under certain conditions, such as hot prepared food products sold to air carriers in interstate or foreign commerce for consumption by passengers on such carriers, CAL. Rlv.& TAX. CODE §6359.1;
meals sold by schools to students and by certain blind persons, CAL. Rv. & TAX. CODE
§6363; and certain prescription medicines, CAL. REV. & TAX. CODE §6369. The sale of
water is exempt "when delivered to consumers through mains, lines, or pipes" and when
sold in bulk quantities (50 gallons or more) for household use in a residence located
in an area not serviced by mains, lines or pipes. CAL. RIv. & TAX. CODE §6353.
5. CAL.REv.&TAX. CODE §§6006(b), 6010(b), 6011(a), (b), and 6012(a), (b).
6. CAL. REv. &TAX. CODE §§6011(c)(3), 6012(c)(3).
7. See CAL. 1Ev. & TAX. CODE §6352, exempting from the sale and use taxes certain property, the taxing of which would be unconstitutional. See note 15 infra.
8. CAL. REV. &TAX. CODE §6007 (defining "retail sale").
9. The statutes and regulations are discussed in some detail in the text accompanying notes 31-38 infra.
10. See text accompanying notes 38-66 infra.
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The occasional sale problem consists of two basic questions. The first
is whether the sale (or sales) in question is actually considered to be an
occasional sale. The second is whether, if the sale (or sales) is deemed
to be occasional, it is exempt from sales tax. These determinations are
often perplexing, even for professional persons who regularly deal with
tax matters. The purpose of this article is to make this task easier for the
person confronted with the occasional sale problem. The author has
divided certain common sales situations into six separate classifications,
each of which has distinguishable occasional sale implications.11 By an
examination of these classifications, the reader should gain an understanding of the elements which constitute the exempt occasional sale.
Even though the existing law in this area is far from certain, it is hoped
that the delineation of these six classifications will enable the reader to
ascertain in most cases whether a sale is to be considered occasional and
exempt from taxation under the statutes and regulations.
NATURE AND INTERRELATIONSHIP OF
SALES AND USE TAXEs

Before one can adequately understand the operation of the sales tax,
he must first acquire a fundamental ,understanding of the nature and
interrelationship of the sales tax and the use tax. The California retail
sales tax is imposed upon individuals or businesses who make retail sales
of tangible personal property in this state. 12 Complimentary to the sales
tax is the use tax, which is imposed upon the storage, use, or other
consumption in this state of tangible personal property purchased from
any retailer.1 3 However, if the sale of the property to the user is subject
to the California sales tax, there is an exemption from the use tax. 4
11. See text accompanying notes 48-49 infra.
12. See CAL. Rnv. & TAX. CODE §6051. The term "sale" is defined in California
Revenue and Taxation Section 6006. This definition is somewhat broader than the common understanding of the term. In addition to transfer of title, a "sale" includes transfer of possession under certain conditions such as where the seller retains title to secure
payment of the purchase price. Leases are also included within this definition, with certain exceptions.
13. CAL. REv. & TAX. CoDE §6201. Both taxes are administered by the State
Board of Equalization. Information concerning the taxes can be obtained from the
Board's headquarters office in Sacramento, or from any of its district, subdistrict, or
branch offices throughout the state. Summaries of many of the more significant Board
of Equalization staff opinions on the application of sales and use taxes are published
in the various tax service publications. They are also available at the Board's headquarters office in Sacramento.
The Board of Equalization also administers local sales and use tax ordinances adopted
under the provisions of the Bradley-Bums Uniform Local Sales and Use Tax Law (CAL.
REV. & TAX. Coon §§ 7200-7209), and transactions and use tax ordinances adopted
under the provisions of the Transactions and Use Tax Law (CAL. Rnv. & TAX. CoDE
§§7251-7273). The occasional sale exemption as well as all other exemptions contained
in the State Sales and Use Tax Law are incorporated into these ordinances.
It should be clearly understood that the application of the state sales and use taxes
is governed by entirely different principles than those which relate to the application
of the state personal income and bank and corporation franchise tax laws, The sales
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The principal application of the use tax is upon the use of tangible
personal property when the sale of that property to the user is not

subject to sales tax. Such a transaction may not be subject to the latter
tax due to limitations imposed by interstate commerce considerations or

because the taxable incident, i.e. the "sale," occurs outside the state or
other taxing jurisdiction. These exemptions are the result of constitutional and jurisdictional limitations, and are not grounded upon statute." They in fact created the conditions which led to the adoption of
use taxes-the need to fill the "vacuum" created by these exemptions
from the sales tax. On the other hand, when a sale otherwise subject to
sales tax is exempted by statute, imposition of a use tax would nullify
the sales tax exemption. Therefore, there are exemptions from the use
tax which parallel the sales tax exemptions, and the "occasional sale!'
exemption is no exception. Accordingly, the occasional sale is included
in the exemption provisions of both the sales tax and the use tax.16
However, even without a specific statutory exemption, some courts have

found an implied exemption based upon the complementary aspects of
1
the sales and the use taxes. 7

tax and the use tax are measured by gross receipts and sales price, respectively, with
relatively few exemptions. The income and franchise taxes are measured by net income.
They are administered by a different agency, the State Franchise Tax Board.
14. CAL. REv. & TAx. CODE §6401. In Chicago Bridge & Iron Co. v. Johnson,
19 Cal. 2d 162, 119 P.2d 945 (1941), the court discussed the purposes of the use tax,
stating that:
One of these purposes is to make the coverage of the tax complete to the end
that the retail sales tax will not result in an unfair burden being placed upon
the local retailer engaged solely in intrastate commerce as compared with the
case where the property is purchased for use or storage in California and is
used or stored in this state. The two taxes are complemental to each other
with the aim of placing the local retailers and their out-of-state competitors on
an equal footing. The fundamental principles to be considered in applying
such an act are expressed in the case of Southern Pacific Company v.
Gallagher, 306 U.S. 167, [citations omitted] as follows: "The Use Tax Act
is complemental to the California Retail Sales Tax Act of 1933. The latter
levies a tax upon the gross receipts of California retailers from the sales of
tangible personal property; the former imposes an excise on the consumer at
the same rate for the storage, use or other consumption in the state of such
property when purchased from any retailer. As property covered by the sales
tax is exempt under the use tax, all tangible personalty sold or utilized in California is taxed once for the support of the state government."
19 Cal. 2d at 165-66, 119 P.2d at 947 (emphasis added).
15. The exemption is, however, found in CAL. REV. & TAX. CODE §6352. The exemption of certain sales from sales tax due to interstate and foreign commerce considerations is based upon the commerce clause [U.S. CONSr. art. I, §8, cl. 31 and the importexport clause [U.S. CONST. art. I, §10, cl. 2] of the United States Constitution. Many
cases involve the question of whether a state tax is invalidated by these provisions. See,
e.g., Richfield Oil Corp. v. State Bd. of Equalization, 329 U.S. 69 (1946); Shell Oil
Co. v. State Bd. of Equalization, 64 Cal. 2d 713, 414 P.2d 820, 51 Cal. Rptr. 524 (1966)
(both involving exports); Diebold Inc. v. State Bd. of Equalization, 168 Cal. App.
2d 628, 336 P.2d 650 (1959) (involving interstate commerce). See also CCH All-State
Sales Tax Rep. 1-000, and CCH State Tax Guide 60-000 et seq. The application
of sales and use taxes as affected by the constitution and the decisions are fully explained
in the California administrative regulations. See 18 CAL. ADMiN. CODE §1620.
16. CAL. REV. & TAX. CODE §6367.
17. See, e.g., State v. Bay Towing & Dredging Co., Inc., 265 Ala. 282, 90 So. 2d
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It must be noted that whether the exemption from use tax results
from specific statutory provisions or from judicial interpretation based
upon the complementary aspects of the two taxes, it relates to the nature
of the out-of-state activities of the seller. California Revenue and Taxation Code Subseotion 6006.5 (a), enacted in 1947, defined an occasional
sale but made no specific mention of out-of-state activities of the seller.
If the property sold was not held or used by the seller in the course of an
activity for which he was required to hold a California seller's permit, or
if the sale was not one of a series of sales sufficient in "number, scope
and character" to constitute an activity for which he was required to
hold such a seller's permit, the sale was occasional.18 Hence, the sale was
exempted from the sales tax, and the use of the property was exempted
from the use tax. But if the seller was an out-of-state seller, his out-ofstate activities did not require him to hold a Californiaseller's permit. 9
An out-of-state seller is not required to hold a seller's permit if he has no
place of business in California or makes no sales in the state subject to
sales tax, regardless of the number of his sales in other states. Therefore,
under a literal interpretation of the statute, any out-of-state seller not
engaged in business in California, and not required to hold a California
seller's permit, apparently engaged in an exempt occasional sale every
time he made a sale to a California purchaser.20
Clearly, a tax on the use of property purchased from such sellers is
one of the main objectives of the use tax. But this interpretation of the
statute 21 presents a possible flaw which conceivably may restrict the
application of the use tax, destroy its complementary character, and to a
large degree nullify its effectiveness both as a revenue measure and as a
protection to local merchants against out-of-state competition free of
sales tax.22
743 (1956) (noting that had the sale been in Alabama, it would have been exempt from
sales tax); Green v. Pederson, 99 So. 2d 292 (Fla. 1957) (pointing out that the exemption covering the sales tax applies to the use tax as well).
18. Except, however, those sales of property, the title to which passed to the
purchaser in California, and which sales were not exempt on interstate commerce
grounds, e.g., a sales contract not requiring shipment to the purchaser from a point outside the state. See 18 CAL. ADMN. CODE §1620(a). For a discussion of the "number,
scope and character" test, see text accompanying notes 49-67 infra.
19. The term "seller's permit" refers to the permit required by California Revenue
and Taxation Code Sections 6066-6073 of every person desiring to conduct business
within this state for each place of business therein.
20. This was held to be the correct interpretation in Control Data Corp. v. State
Bd. of Equalization, Cal. Ct. of App. 2nd App. Dist., Div. Five, 2d Civ. 42988, Dec. 13,
1974 (unpublished). No petition for hearing in the supreme court was filed, undoubtedly because of the 1969 amendments to California Revenue and Taxation Code Subsection 6006.5(a).
21. CAL. REv. & TAX. CODE §6006.5(a), enacted CAL. STATS. 1947, C. 855, §1, at
2030 (effective June 19, 1947).
22. See note 14 supra, quoting from Chicago Bridge and Iron Co. v. State Bd. of
Equalization, 19 Cal. 2d at 165-66, 119 P.2d at 947.
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However, these problems may have been rendered moot by subsequent developments. Subsection 6006.5(a) was interpreted by the
Board of Equalization to mean that the activity requiring a seller's
permit included out-of-state sales that would have required a permit had
they been made in California. This interpretation was enacted into the
statute in express terms in 1969,23 thus making the possibility of any
successful attack on the use tax based on such a theory extremely
remote.
THE OCCASIONAL SALE EXEMPTION

A.

Theory andPurpose

Ideally, philosophically, and economically, there is apparently no
valid reason why a purchaser should not have to pay or reimburse a
seller for a sales tax when he purchases a taxable item, whether from a
large merchant or from an individual not in business who engages in
only one sale. Among the desirable features of a general retail sales tax
(as distinguished from selective sales taxes) are the breadth of its
application, insofar as it is spread over as wide a base as possible with a
minimum number of exemptions. This contributes to the cardinal virtue
of any tax by treating alike everyone in like circumstances, with as little
discrimination as is possible. 24 The ideal statute should also allow for the
lowest possible rate consistent with the amount of revenue that the tax
must produce. On the other hand, it is obviously neither practical nor
economical to require every person who engages in a retail sale of
tangible personal property, regardless of the amount, number, or frequency, to file a return and pay the tax.
Theoretically, any person making any purchase of tangible personal
property subject to use tax not collected by the seller is required to file a
return and pay the tax directly to the state. This requirement obtains
regardless of whether the purchaser is a retailer, no matter how small
the amount or number of such purchases. 25 However, little or no administrative effort or cost is expended to effectively enforce this requirement against persons not otherwise required to file returns. The only
23. CAL. REV. & TAX. CODE §6006.5(a) as amended, CAL. STATS. 1969, c. 447, §1,
at 998 (effective Nov. 10, 1969).
24. In U.S. Industries, Inc. v. State Bd. of Equalization, 198 Cal. App. 2d 775, 790,
18 Cal. Rptr. 171, 181 (1962), holding the sale in question not to be an exempt occasional sale, the court stated:
While it is necessary that the law shall affect alike all persons in the same
class and under similar conditions, so long as the law operates alike on all persons and property under the same conditions, it is not subject to criticism on
the ground that it is not uniform.
Id. at 790, 10 Cal. Rptr. at 181.

25. See CAL. Rnv. &TAx. CODE §6452.
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exception would be the situation where a person makes one or more relatively large purchases, or a substantial number of smaller purchases,
which come to the attention of the tax administrator in one way or another. For example, this occurs in the case of sales of motor vehicles
through the records kept by the state's vehicle licensing agency;21 through
the filing of "information returns" sometimes required of solicitors for
sellers who do not hold permits, certificates, or licenses; t or through information obtained from other persons having knowledge or information
relating to sales of tangible personal property subject to the use tax. 8
A exemption from sales tax which is not required by paramount
law, such as the Constitution, the laws of the United States, or the laws
of the taxing state, seems to be nothing more than a form of subsidy to
the party who would otherwise bear the financial burden of the tax.
Perhaps such a subsidy or exemption, which will usually accrue to the
purchaser, can be justified for various reasons, although many exemptions unquestionably result from pressure exerted by special interests.20
But, as an exemption for occasional sales constitutes a form of discrimination against the established seller, it should be scrutinized with particular care and made no greater than is required by practical considerations.

0

B. StatutoryProvisionsandRegulations
By statute, California imposes a sales tax upon "retailers."31 The
definition of this term, however, is somewhat uncertain. According to
one statute, a retailer is a "seller who makes any retail sale or sales of
tangible personal property." 2 A "seller" is defined as "every person
engaged in the business of selling tangible personal property of a kind
the gross receipts from the retail sale of which are required to be
included in the measure of the sales tax"'33 (i.e. any item not specifically
exempted). However, a "retailer" is also statutorily defined as a person
26. See text accompanying notes 102-114 infra.
27. 18 CAL. ADmN. CODE §1687.
28. CAL. REv. & TAX. CODE §7055.

29. This statement is based on the author's 31 years of experience in the sales tax
field. It is interesting to note that when the California Retail Sales Tax Act was originally enacted in 1933 (CAL. STATS. 1933, c. 1020, §1, at 2599), it contained only five
exemptions. The law now contains some 65 exemptions. See CAL. REv. & TAX. CODE
§§6351-6396. For a general discussion with regard to the problem of tax exemptions
for special interest groups, see J. HELLERSTIN, STATE AND LOCAL TAxATIoN; CASES AND
MATERIALS, 354, 626 (1969); N. JAconY, RETAIL SALES TAXATION 107 (1938).

30. See generally CCH All-State Tax Rep. f 3-125, J. DuE, STATE SALES TAX
ADMINISTRATION 197 (1963).
31. CAL. REv. & TAX. CODE §6051.
32. CAL. REv. & TAX. CODE §6015(a).
33. CAL. Rv. & TAx. CODE §6014.
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"making more than two retail sales of tangible personal property during
any 12-month period. 3' 4 The occasional sale exemption35 applies to
a sale of property not held or used by a seller in the course of
activities for which he is required to hold a seller's permit or permits
: . . provided such sale is not one of a series of sales sufficient
in number, scope, and character to constitute an activity for which
he is required to hold a seller's permit ....36

Consequently, a person is a retailer, and thus subject to the sales tax, if:
(1) he engages in the business of selling tangible personal property,

either at retail or for resale; (2) the property is of a kind the retail sale
of which is not specifically exempted from the tax; 7 and (3) he makes
any retail sale or sales of that kind of property. However, he engages in

an occasional sale if he makes sales of property not held or used in the
course of any activity for which he is required to hold a seller's permit,

provided such sales are not sufficient in themselves to require the
holding of a permit.3 8
C.

GeneralAdministrative Problems

It is readily apparent that the statutory provisions do not prescribe
"engaging in the business of selling tangible personal property" in terms
that can be applied to the myriad of specific situations which constantly
arise and require administrative determination. Faced with the lack of

precise guidelines in the statute and regulations, the administrator must
apply the tax as uniformly as possible to those in like circumstances,

even though the basis of his classification might be questioned. As noted
earlier, uniformity of application is an essential attribute of a fair and
effective tax.3 9 It would be helpful to taxpayers, adminstrators, and

practitioners if the legislature were to formulate a statement which could
34.
35.

CAL. REV.
CAL. REV.

& TAX.

& TAx.

CODE
CODE

§6019.
§6367.

The term "occasional sale" is defined in

California Revenue and Taxation Code Section 6006.5(a), (b). The definition of "occasional sale" is also treated in Section 1595 of Title 18 of the California Administrative
Code.
36. CAL. REv. & TAx. CODE §6006.5. For provisions regarding the necessity for
a seller's permit, and the procedure for obtaining a permit, see CAL. Rav. & TAX. CODE
§6066 et seq.
37. Food is an example of property specifically exempted; see note 4 supra.
38. 18 CAL. ADMIN. CODE §1595(a). It should be clearly understood that whether
a sale is exempt as "occasional" in no way depends upon whether the seller in fact holds
a seller's permit. If he is considered a retailer due to the sufficiency of his sales, he
is required not only to hold a permit but also to pay tax on his retail sales whether
or not he has obtained a permit. Sutter Packing Co. v. State Bd. of Equalization, 139
Cal. App. 2d 889, 892, 294 P.2d 1083, 1085 (1956); see CAL. REv. & TAx. CODE §6051.
Any person holding a permit, but not actively in business as a seller, is required to surrender his permit to the Board of Equalization for cancellation. If he does not do so,
the Board may revoke his permit. CAL. RV.& TAX. CODE §6072.
39. See text accompanying note 24 supra.

Pacific Law Journal / Vol. 7

be used to uniformly apply the "number, scope and character," "substantial amounts," and "relatively small amounts" criteria.40 But as the
possible combinations of dollar amounts and number and types of sales
are unlimited, it is virtually impossible to provide a precise definition
under existing law and regulations. As a result, this article will only
attempt to generally familiarize the reader with the type of sales which
the legislature apparently intended to treat as exempt occasional sales.
Any line drawn between a taxable sale and an exempt occasional sale
will be drawn somewhat arbitrarily. There will always be cases on one
side of the line so close to cases on the other side as to be barely
distinguishable, but, as Justice Holmes said in Dominion Hotel v. Arizona,1 "The constant business of the law is to draw such lines."
However, this arbitrary line has yet to be drawn by the courts, for in
none of the decided cases have they done more than determine whether,
under the facts presented, the sales
were sufficient or insufficient under
42
the various tests mentioned above.
As noted earlier, a "seller" is any person "engaged in the business" of
selling tangible personal property. Unfortunately, the term "business" is
defined simply as "any activity engaged in. . . with the object of gain,
benefit or advantage . . . ."'I This definition is obviously very broad,

and has been held to encompass sales by a dining room and bar
operated by a non-profit social club, even though a loss was sustained."
A definition focusing more closely on the distinction between commercial and noncommercial activities would seem better suited to the purposes of the sales tax. Such a test should consider not only the number,
dollar volume, and recurrent nature of the sales, 4 r but also whether the
seller is engaged in a commercial or a noncommercial activity. For
example, under such a test the tax would apply to the receipts of an
artist who sells only one or two paintings or sculptures in any 12-month
period. In this case, the receipts are of sufficient amount to constitute
the artist's livelihood, even though they are his only source of income.
40. These terms or tests are found in the statutes and regulations dealing with the
exemption for occasional sales. See CAL. REv. & TAX. CODE §§6006.5(a), (b), 6367;
18 CAL. ADMiN. CODE §1595. These tests, especially the "number, scope and character"
test, are discussed throughout this article.
41. 249 U.S. 265, 269 (1919).
42. See cases cited at note 128 infra.
43. CAL. REv. & TAX. CODE §6013.
44. Union League Club v. Johnson, 18 Cal. 2d 275, 115 P.2d 425 (1941).
45. Cf. Los Angeles City High School Dist. v. State Bd. of Equalization, 71 Cal.
App. 2d 486, 163 P.2d 45 (1945), holding that a school district which, over a period
of several years, makes on the average of two or three retail sales per quarter of tangible
personal property consisting of buildings and improvements and miscellaneous equipment
no longer needed for school purposes, is "engaged in business" within the meaning of
California Revenue and Taxation Code Section 6013, and thus is required to pay sales
tax upon such sales.
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On the other hand, it would exempt the person making numerous sales
in trifling amounts, which do not constitute a business but rather a

means of disposing of accumulated used goods, even though a small
profit or gain might be realized in the sense that a small portion of the

original cost might be recovered. Possibly the "garage sale" test, which
classifies the seller either as a "businessman or professional seller" or as

an "amateur or occasional seller," should be applied more generally as a
solution to the problems created with the tests found in the statutes and
the regulation.4" This suggested theory will be discussed later in this

article. 47
With these general problems in mind, it is important to consider some
specific types of sales where difficulties are most likely to arise. For
purposes of analysis and convenience, the author has broken down these
transactions into six specific categories or classifications. These classifi-

cations are the author's own and are not found in the statutes or
regulations. Their formulation is based upon his years of experience in

the sales tax field, which have taught him that a determination of the
applicability of the sales tax is greatly facilitated if the transaction in
question can be considered as fitting into one classification or another.
Further, the author has found that this process of classifying the various
types of sales is often a necessary exercise, due to the amorphous nature

of the present statutes and regulations relating to .the occasional sale
exemption.
THE CLASSIFICATIONS-AN "ANAToMY"
OCCASIONAL SALE

OF TIE

Transactions which have "occasional sales" implications can be logically broken down into six types or classifications.4 While each classification will be examined extensively below, clarity dictates that these
classifications be initially summarized as follows:
46. These tests include the "number, scope and character" test, the "substantial
amounts" test, and the "relatively small amounts" test. See CAL. R v. & TAX. CODE
§§6006.5(a), (b), 6367; 18 CAL. ADMIn. CODE §1595.
47. See text accompanying notes 65-66 infra.
48. As used in these classifications, the word "sales" means retail sales of items
which, unless excluded from taxability as occasional sales, would otherwise be taxable.
As will be seen, the term "occasional sale" as used herein does not necessarily imply
that the sale is always or even usually exempt or nontaxable. This depends, of course,
upon the statutes and rules or regulations. The term is one of convenience used to designate a type of sale differing in one way or another from the ordinary sale in the regular course of business, and which frequently, though not always, is considered exempt.
In fact, Class D represents sales of a type which are often taxable under special provisions, even though made under conditions that would normally exempt the sales as occasional; in a sense, a kind of "exemption from an exemption." See text accompanying
notes 102-114 infra.
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Class A Sales are those made by persons not engaged in any business, or
by one whose business is selling food, other exempt items, or nontaxable
services. Class B Sales are made by retailers of items not sold in the
regular course of business, or not related to, or held or used in, the retail
business. Class C Sales are sales made by manufacturers, wholesalers,
or others, whose business is selling for resale property of a kind the retail
sale of which would be taxable if made by a retailer. Class D Sales are
sales of special types of property, such as automobiles, aircraft, and
vessels. Class E Sales are made by special types of sellers, such as
auctioneers, trustees, court officers, and sheriffs. Finally, Class F Sales
are sales of entire businesses.49 In the sections that follow, each of these
classes will be analyzed, with the focus being upon the type of seller who
is included within the respective category, the types of sales he generally
makes, and whether that class of sale is usually treated as an exempt
occasional sale.
A.

Class A Sales

Basically, the problems of this classification involve the deterruination as to when persons,50 through their selling activities, become subject to the taxing provisions of -the sales tax statute. Potentially any type of seller, regardless of his business activity, may fall
within this class. Therefore, it is the nature of the sale that will determine the application of the tax. Since the decision in Northwestern
Pacific Railroad Co. v. State Board of Equalization,"1 the term "number, scope and character" has been used as the yardstick by which it is
determined whether the sales in question are of a nature sufficient to
trigger tax liability. In that case, the railroad company was a retailer by
virtue of having regularly made sales of tangible personal property from
its "stores department." As a result of these activities, the company was
required to hold a seller's permit, file returns, and pay sales taxes.5 2 The
49. This is a classification which is actually a component of Classes A, B, and C,
but, because of its special problems, it is considered separately. See text accompanying
notes 123-133 infra. Actually, none of the classifications is completely exclusive. There
is a certain amount of overlap in that some transactions may have the characteristics
of more than one of the classifications.
50. The term "person" is defined to include:
any individual, firm, co-partnership, joint venture, association, social club, fraternal organization, corporation, estate, trust, business trust, receiver, assignee
for the benefit of creditors, trustee, trustee in bankruptcy, syndicate, the United
States, this State, any county, city and county, municipality, district, or other
political subdivision of the State, or any other group or combination acting as
a unit.
CAL. R v. & TAX. CODE §6005.
51. 21 Cal. 2d 524, 133 P.2d 400 (1943).
52. Id. at 526, 133 P.2d at 401. For a discussion of the activities falling within
the taxing provisions, see text accompanying notes 31-38 supra.
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sales in question were of rolling stock and a motor vehicle to the railroad
company's parent and subsidiaries. The controversy arose over five such
sales, made over a period of three years, and totaling approximately
$100,000. In holding these sales to be taxable, the court stated that they
were merely additional sales by a retailer, and that they could not "be
segregated from the bulk of its sales and treated separately as isolated or
occasional sales." 53 As an alternative ground for its decision, the court
also stated:
But, even if we were to assume that plaintiff, as urged by it, is
engaged in two separate kinds of business, viz., retail sales business
and transportation business and that the transfer or sales of rolling
stock here involved were connected with or related to the latter
business and were entirely foreign to its retail business for which
it is licensed, it would avail plaintiff nothing. The number, scope
would still serve to
and character of the transfers of rolling stock 54
bring them within the purview of the taxing act.
The Northwestern decision is significant because it marked the genesis of the "number, scope and character" test. 5 Although it tells us only
that the sales in that case were such that they should be subjected to the
sales tax, and left the future application of the test to be determined by
the tax administrators on the facts of each case, the court's analysis had
some appeal to the California Legislature, which subsequently used the
"number, scope and character" language in defining "occasional sale"
for purpose of the statutory definition58 and exemption. 57 This statutory
definition, enacted in 1947, included in the occasional sale category any
sale "not one of a series of sales sufficient in number, scope, and
character to constitute an activity for which [the seller] is required to
hold a seller's permit' unless such property is "held or used by a seller in
the course of an activity for which he is required to hold a seller's
58
permit.
Unfortunately, the statutory definition was not clear as to the number
of sales which would be required to satisfy the "number, scope and
character" test. For years the administrative "rule-of-thumb" provided
53. 21 Cal. 2d at 529, 133 P.2d at 403.
54. Id. (emphasis added).
55. In counting the number of sales, the number of individual items included in
a single sales transaction is immaterial. It is one sale, even though a hundred individual
items may be sold in the one transaction. See, e.g., Sutter Packing Co. v. State Bd. of
Equalization, 139 Cal. App. 2d 889, 894, 294 P.2d 1083, 1086 (1956); Market Street
Ry. Co. v. Calif. State Bd. of Equalization, 137 Cal. App. 2d 87, 95, 290 P.2d 20, 25

(1955).

56. CAL. REV.
57. CAL. REV.
58. CAL. REv.
2030 (effective June

& TAX. CODE §6006.5(a).
& TAX. CODE §6367.
& TAX. CODE §6006.5, enacted CAL. STATS. 1947, c. 855, §1, at
19, 1947).

Pacific Law Journal / Vol. 7

that three or more sales in substantial amounts in any 12-month period
were sufficient. This rule was probably patterned after Northwestern's
five sales in three years holding, with a slight leaning in favor of
exemption. The legislature later afforded statutory recognition to this
"three-in-one" rule, when it enacted Revenue and Taxation Code Section 6019 in 1951.

In 1969, the administrative regulation"9 which had long restated the
language of the statute was amended to provide that: "Generally, a
person who makes three or more sales for substantial amounts in a
period of 12 months is required to hold a seller's permit. A person who
makes a substantial number of sales for relatively small amounts is also
required to hold a seller's permit." Thus the "three-in-one" rule, with
some flexibility, depending upon the amounts involved and the number
of sales, was finally written into the official regulations. However, this
regulation does not provide the answer in every case; the meaning of
"substantial" and "relatively small amounts" still must be determined on
the basis of the facts of each case.
Varying somewhat from the Northwestern facts, where the seller's
principal business was the sale of a nontaxable service such as transportation, is a sale of equipment used in his business by a manufacturer of
an exempt item such as food. This type of manufacturer is not a "seller"
because the product he makes and sells is an exempt item. Hence, he is
not a "retailer" unless he engages in enough retail sales within a time
period (e.g., three or more sales in a 12-month period) to meet the
"number, scope and character" test.60 Accordingly, his single sale of
equipment, regardless of the dollar amount of the sale, is exempt as an
occasional sale. 61 However, had he made at least two other retail sales of
equipment in the same 12-month period, the exemption would not apply
to any of the three sales.6 2 In addition, had the other equipment sales
been for resale, he would also be a retailer and thus liable for the tax on
63
the one retail sale.
There are many situations in which the "number, scope and character" test, first enunciated in Northwestern and later embodied in the
statute,6 4 is inadequate, standing alone, to provide a definite answer to
questions of taxability. Usually other considerations must also be taken
into account. A typical illustration is the so-called "garage sale" which
59.

60.

18 CAL. ADMIN. CODE §1595.
CAL. 1Ev. & TAx. CODE §6019.

61. See CAL. 1,Ev. & TAx. CODE §6006.5(a).

62. See cases cited in note 128 infra.
63. See text accompanying notes 82-101 infra.
64. CAL. REV. & TAX. CODE §6006.5(a).
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has become prevalent in recent years. This is a Class A sale because the
question of taxability turns upon whether the sales are sufficient in
number, scope and character, to require the holding of a seller's permit.
However, perplexing questions remain with regard to the "number" of
sales and the factors which may meet the tests of "scope" and "character" in the context of this type of sale. Although there are no formal
rules or regulations covering this particular type of sale, California's
administrative practice is to distinguish between sales made by a businessman or professional seller, which are taxable, and those made by the
amateur or occasional seller, which are not taxed."5 More specificially,
the taxable category comprises sales by an individual or group which
buys, gathers, or otherwise acquires merchandise for the express purpose
of sale at a residential garage, patio, or yard. On the other hand, when
an individual sells at his residence once or twice a year miscellaneous
personal property acquired for his own or family use in day-to-day living
activity, and the property has outlived its usefulness to the individual or
his family, the sale is considered occasional and hence not taxable.66 In
this situation the "three-in-one" gives way to a more flexible test,
considered appropriate to the type of activity involved.
ClassB Sales
The Northwestern court's "number, scope and character" test is also
applicable to Class B sales, which are those made by persons in a retail
business of items not sold in the regular course of business, or not
related to, or held or used in, the retail business. The court's test applies
here because the plaintiff in Northwestern was both a Class A (in the
business of selling nontaxable services such as transportation) and a
Class B seller (in the business of retailing, as evidenced by the fact that
it sold personal property from its stores department). 67 However, another criterion used is whether the sale or sales in question, although not of
a kind ordinarily made in the usual course of selling, were made "as
part of business operations," or alternatively, whether the property sold
was "held or used" in the course of an activity requiring the holding of a
seller's permit.68 These retail sales, though often infrequent and few in
number, may be for substantial dollar amounts, as when upon termina69
tion of a business the seller disposes of his entire assets to a consumer.
B.

65. News Release No. 52, California State Bd. of Equalization, November 3, 1972.
66. The statutory authority for this practice is California Revenue and Taxation
Code Sections 6006.5(a) and 6367. The applicable regulation is Section 1595(a)(1)
of Title 18 of the California Administrative Code.
67. See text accompanying notes 51-52 supra.
68. CAL. REv. & TAX. CODE §6006.5(a).
69. For a discussion regarding a sale of an entire business, see text accompanying
notes 123-133 infra.
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If these sales were to escape taxation, the tax losses to the state could be
substantial.
One of the earliest cases dealing with this type of sale by a retailer was
Bigsby v. Johnson." The seller, Bigsby, was engaged in printing and
selling printed material. He sold certain second-hand equipment that he
had previously used in the operation of his printing plant for $25.00. He
claimed that the sale was exempt as an occasional sale, alleging (1) that
it was only incidental to the operation of his business, which was not that
of selling machinery or equipment; (2) that the sale was made to salvage
the investment in the now useless (to him) property; and (3) that it was
not the kind of sale the legislature intended to tax.' In upholding the
imposition of the tax, the court stated:
The plaintiff is a retailer. He sold the personal property in question -at retail as a part of his business operations, and the plain
language of the act requires the inclusion of the gross receipts therefrom in the measure of the tax. He can claim no exemption merely
by virtue of the fact that the sale of used printing
equipment was
72
not the kind of retail sale ordinarily made by him.
Subsequent decisions have for the most part established this principle, 3 thus destroying the common misconception that a person engaged
in selling tangible personal property may claim that a sale is nontaxable
or ,exempt as occasional simply because the property sold differs in
kind from that normally sold in the course of the business or because the
sale is in liquidation or termination of the business. For example, a sale
of property such as capital assets or equipment used in a business, as distinguished from a sale of property purchased and held for resale, would
fall within this taxable category.
Class B sellers, however, may still engage in an exempt occasional
sale provided that: (1) the property sold is not held or used in the
course of business operations; (2) the sale is not in the ordinary course
of business; and (3) the sale is not one of a series of sales sufficient to
constitute a separate business of retailing. Thus a retailer may sell,
without incurring liability for sales tax, personal belongings not used in
the business. This property might include home furnishings, family
heirlooms, or property such as yachts and aircraft74 used for transportation or recreational purposes, if the retailer is able to establish that such
70. 18 Cal. 2d 860, 118 P.2d 289 (1941).
71. Id. at 861, 118 P.2d at 290.
72. Id. at 863, 118 P.2d at 291.
73. See cases cited in note 128 infra.
74. For a discussion of the special treatment of this type of property with respect
to the occasional sale, see text accompanying notes 102-114 infra.
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property was not also used as an aid to business,7 5 as when such items
are used to provide transportation or entertainment to actual or prospec-

tive customers. Of course, there is the qualification that these sales must
not by themselves constitute a taxable activity or business under the
"number, scope and character" test, the "three-in-one" test, or any other
prevailing criteria. The retailer may also engage in exempt occasional
retail sales of property used in another business operated by him of a
kind for which a seller's permit is not required, provided that the activity
in which the property was exclusively used is a completely separate

activity.

76

As mentioned earlier, 77 some transactions have the characteristics of

more than one classification. The case of Hotel Del Coronado Corp. v.
State Board of Equalization7 8 is an example of a case which, like
Northwestern,7 9 involved facts warranting both Class A and Class B

analysis. In that case, the plaintiff hotel was a Class A seller renting
rooms (a nontaxable service), but was also a Class B seller (engaged in

a retail business) operating a restaurant, bar, and smoke shop. The
controversy arose when the hotel sold all its furniture, fixtures, and other

assets relating to these activities. During the months prior to that sale,
the hotel had made numerous other sales of property similar to that
disposed of in the final sale. 0 The court ruled that the final sale was not
an occasional sale, pointing out that plaintiff was a "seller" not only because it
regularly sold inventory items in its restaurant and bar business,
and other hotel activities, but also because it made a series of sales
of capital items, including hotel furniture and fixtures. As a seller
75. If so used, the property would be considered "held or used" in the course of
an activity requiring a seller's permit, and its sale would thus be excluded from the definition of "occasional sale;" see CAL. Rnv. & TAX. CODE §6006.5(a).

76. See 18

CAL. AMEN. CODE

§1595(a).

The California Attorney General ex-

pressed the distinction as follows:
But as an individual may have a private as distinguished from a business
character, so also may he engage in different and entirely separate business enterprises. And we do not believe the Legislature intended to disregard the independent existence of these separate businesses so that the gross receipts from
sales not otherwise subject to the sales and use tax would be included within
the measure of the tax solely by virtue of activities carried on in a totally unrelated business.
The real test, in our opinion, is whether the so-called separate business is
such in fact or whether, on the contrary, it is a mere department or subdivision
of one unified business which constitutes a single economic enterprise. Examples of such formal subdivisions may be found where one 'business' is the producing unit, another the marketing unit, and another a financing or servicing
unit of an entire business system in which all units are under common control.
7 Ops. Ai-'y GEN. 236, 238-39 (1946).
77. See note 49 supra.
78. 15 Cal. App. 3d 612, 92 Cal. Rptr. 456 (1971).
79. 21 Cal. 2d 524, 133 P.2d 400 (1943). See also notes 51-54 supra.
80. 15 Cal. App. 3d 612, 614-17, 92 Cal. Rptr. 456, 457-58.
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making sales at retail, Hotel became a retailer as defined in section
6015 [of -the Revenue and Taxation Code], and its sales at retail
were subject to tax.8 '
Hence, as the court's holding indicates, if a retailer undertakes a selling
activity that would normally be exempt as occasional, that activity may
nevertheless become sufficient of itself to constitute a separate business
of retailing, thereby resulting in the imposition of a sales tax.
C. ClassC Sales
These are sales by manufacturers, wholesalers, and others whose
business is selling for resale tangible personal property of a kind the
retail sale of which would be taxable if made by a retailer. They differ
from Class A sales only when the applicable statute 2 excludes from
occasional sale status any retail sale made by a person in the business of
making sales for resale, as distinguished from the business of making
sales at retail.83 As previously noted, the California statute defines
"seller" as including a person making sales of tangible personal property
"of a kind" the receipts from the retail sale of which would be subject to
tax. 8 4 A "retailer" is defined as "every seller who makes any retail sale
or sales of tangible personal property."85 It also excludes from the
definition of "occasional sale" any sale of property held or used by a
seller in the course of his business.86 If such a seller makes one retail
sale, either of capital assets or of any other kind of property not
exempted for some other reason (e.g., property not held or used in the
business, or subject to some specific exemption such as the exemption
87
relating to food), the tax is applicable.
At this point the question might well be asked: Why is this one sale
taxable when a similar sale by a food processor (a Class A seller) of
equipment used in his business is exempt? 88 The answer is based upon
81. Id. at 618, 92 Cal. Rptr. at 459.
82. See, e.g., CAL. REv. & TAx. CODE §6015(a), defining "retailer" to include every
"seller [defined in §6014] who makes any retail sale "of tangible personal property."
See text accompanying notes 33-40 supra.
83. An example of a seller for resale is a manufacturer of parts for assembly into
machinery to be sold by others.
84. CAL. REV. & TAx. CODE §6014.
85. CAL. REV. & TAX. CoDE §6015(a).
86. CAL. REV. & TAX. CODE §6006.5(a).
87. See text accompanying notes 31-38 supra.
88. See text accompanying notes 59-62 supra. See also U.S. Indus., Inc. v. State
Bd. of Equalization, 198 Cal. App. 2d 775, 790-91, 18 Cal. Rptr. 171, 181 (1962), in
which the court stated: "It is possible to think of situations where one business may
be subjected to a tax upon a certain retail sale whereas another business would not be
taxed for a similar sale." An example of this situation is Bigsby v. Johnson,
18 Cal. 2d 860, 118 P.2d 289 (1941), where a printer was taxed upon a single sale of
an item of capital equipment. A person engaged in a purely "service" type of business
may not have been taxed upon such a single sale.
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the practical necessity of excluding some sales from taxable status while
at the same time providing equal treatment, as often as possible, to all in
like circumstances. For practical reasons a Class A seller is not required
to hold a permit or file a return unless his sales become sufficient in
number and amount to constitute a business in themselves. But a
wholesaler of items which would be taxable if sold at retail (a Class C
seller) is in a somewhat different position. He may engage in retail sales
of used or obsolete equipment at substantial prices, particularly in the
case of the termination or sale of entire businesses. He may also engage
in retail sales of his stock in trade, such as large sales from time to time
to institutions and governmental agencies in "wholesale" quantities and
at "wholesale" prices, but inadvertently fail to consider such sales as
being retail sales. However, by requiring such sellers to hold permits and
file returns (returns are sent to all permit holders), such persons are
already "set up" with account numbers under which they must file their
returns.89 Hence, little if any additional expense is incurred in collecting
the tax due on such sales. This procedure thus reduces the scope of the
occasional sale exemption, thereby minimizing discrimination.
It would seem, however, that a further restriction of the exemption's
scope could well be accomplished by requiring permits and the filing of
returns not only of sellers for resale of taxable items, but of those in the
business of selling nontaxable items such as food as well. This latter
class of seller also sells equipment at times, and may even sell the entire
business. It is questionable whether there is any real justification for
such a seller to escape the imposition of a tax on this type of sale when
the wholesaler of taxable items does not. It is the author's opinion that
the legislature should consider subjecting these Class A sellers to the
sales tax with respect to all their sales of capital assets, thereby increasing the tax revenue and decreasing the discrimination between Class A
and Class C sellers.
There is one exception in the regulation, however, to the general rule
that a Class C seller is liable for sales tax if he makes any retail sale of
Class C property. This arises when the seller makes only one retail sale
and his regular sales for resale are of property "in a form which is not
suitable for retail sale and which is never sold at retail sale by him or by
other persons."90 This regulation reflects the curious holding in GlassTite Industries v. State Board of Equalization.91 In that case, plaintiff's
89. If their retail sales are relatively few, they may be authorized to file returns
yearly, rather than quarterly, which is the usual reporting period. See CAL. REV. & TAX.
CODE §6455.
90. 18 CAL. ADMIN. CODE §1595(e).
91. 266 Cal. App. 2d 691, 72 Cal. Rptr. 244 (1968).
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predecessor, Saegertown, was in the business of manufacturing and
selling diode subassemblies for resale, which were clearly tangible personal property "of a kind" the retail sale of which would have been
taxable. Hence, Saegertown was a "seller" under the plain language of
the statute92 and was therefore required to hold a permit.93 In addition,
Saegertown sold its business assets to the plaintiff for its use, not for
resale, and was thus a retailer. 4 Hence, no basis for an exemption
appeared under the clear and unequivocal language of the occasional
sale statute.9 5
The court, however, allowed an exemption, reading into the definition
of a "seller"96 the qualification that the items sold for resale must be
suitable for retail sale and must be of such a kind that an escape from
tax might be effected if a permit were not required. 9 ' The court pointed
out that the subassemblies could not be used in the condition in which
they were sold, and that they had never been sold at retail.9 8 Neither
qualification, however, can be found in the statute, either in express
terms or by reasonable implication; they are found only in the court's
unique interpretation. Moreover, the court passed off too lightly the
Board of Equalization's argument that the subassemblies could well
have been sold to a customer who both manufactured and consumed the
products of which the subassemblies became a component part. 9 The
sale of the subassemblies in such case would be at retail and require a
permit, and thus would be taxable. The mere improbability of such an
occurrence should not justify judicial expansion of the statute exempting
occasional sales, particularly in view of the well-established rule of
interpretation that exemptions from taxations are strictly construed
against the party claiming the exemption.' 00 The court's intepretation
certainly seems a liberal one in favor of exemption, and therefore, it is
submitted that this decision is contrary to the statute, and thus represents a clear case of "judicial legislation." "'
92. See CAL. REV. & TAX. CODE §6014.
93. 266 Cal. App. 2d at 693, 72 Cal. Rptr. at 246; see also CAL. REV. & TAX. CODE
§6066.
94. 266 Cal. App. 2d at 692, 72 Cal. Rptr. at 245; see also CAL. REV. & TAX. CODE
§6015(a).
95. See CAL. REv. & TAX. CODE § 6006.5(a).
96. See CAL. REV. & TAX. CODE §6014.
97. 266 Cal. App. 2d at 695-96, 72 Cal. Rptr. at 247-48.
98. Id. at 696, 72 Cal. Rptr. at 248.
99. Id.
100. See Hotel Del Coronado v. State Bd. of Equalization, 15 Cal. App. 3d 612,
617, 92 Cal. Rptr. 456, 459 (1971).
101. In his petition for hearing in the supreme court, which was denied, the Attorney General argued in part:
Saegertown was engaged in the business of manufacturing and selling diode
subassemblies, which beyond doubt are items of tangible personal property.
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D.

Class D Sales

Certain special kinds of property, such as motor vehicles, aircraft,
vessels and trailers, have characteristics which justify special tax treatment. These items of personal property are characterized by mobility
and a relatively high value. Sales and purchases thereof are generally
readily ascertainable and identifiable by the taxing agency, often in

cooperation with other agencies having jurisdiction over the licensing,
transfer of ownership, and operation of such property. These characteristics set Class D property apart from other types of property, and hence
justify special treatment with respect to the application and enforcement
of sales and use taxes. They also remove the economic and administra-

tive impracticalities which are the usual justifications for exempting or
not enforcing the payment of a tax on occasional sales. 102 In fact, much

of this property receives special treatment to the extent that an entire
state department or agency, such as the California Department of Motor
Vehicles, has been established for purposes of regulating, licensing, and
registering such property. Therefore, it is not surprising that special
statutory provisions and agency regulations have developed concerning

the administration and application of sales and use taxes to transactions
involving motor vehicles and other like property. These relate not only
to the application of sales or use taxes to transfers of Class D property
where transfers of other property would be exempt as occasional sales,
Such sub-assemblies are not the subject of any statutory exemption from the
sales tax and are clearly subject to the sales tax when sold at retail, either in
the form produced by Saegertown or as a component part of a product produced by Saegertown's customers. Thus, appellant submits that Saegertown
was a "seller" within the clear, unequivocal language of §6014 [of the Revenue
and Taxation Code].
The Court of Appeal, however, departs from the language of the statute and
adds the requirement that the item must be suited to retail sale at the time it
is sold by ue particular business under consideration. Appellant submits that
by reading into the statute a requirement that simply is not there, the Court
of Appeal has ruled contrary to the principle, well-established by this court in
Pacific Pipeline Construction Company v. State Bd. of Equalization, 49 Cal.
2d 729, that exemptions from the sales tax must be found in the provisions
of the statutes themselves.
Moreover, by injecting a purported distinction between items which "might"
be sold at retail and items which are "unsuited" to retail sale, the Court of
Appeal has created a significant area of uncertainty in the law in an area
where certainty is highly desirable, particularly for taxpayers. As developed
more fully later in this petition, the test proposed by the Court of Appeal will
be very difficult to apply in many situations. The sale of the assets of a manufacturing business often runs into millions of dollars and the parties negotiating
the sale should be able to determine with substantial certainty in advance
whether the sale is or is not taxable. Thus, the Court of Appeal has wrongly
decided an important question of law and a hearing should be granted.
Petitioner's Brief for a Hearing at 3-4, Glass-Tite Indus. Inc., v. State Bd. of Equalization, I Civ. 24781 (Super. Ct., S.F. County, Calif., 1968).
102. It must be remembered that not all occasional sales are exempt. However,
some which are not technically exempt may still escape the sales tax due to practical
problems of enforcement.
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but also to the collection of the tax through cooperation between the
taxing agency and the particular registration and licensing agency concerned, the latter acting for and on behalf of the taxing agency.
In general, all Class D sales result in a tax liability; however, not all
are subject to the sales tax. The California Sales and Use Tax Law
contains an entire chapter' 08 devoted to special provisions concerning
vehicles, vessels, and aircraft. Briefly, the law exempts from sales tax the
sales of vehicles required to be registered under the Vehicle Code where
the retailer is not licensed or certificated as a manufacturer, dealer, or
dismantler.10 4 It also exempts sales of certain other vehicles, vessels, and
aircraft sold by a person not required to hold a seller's permit because
his sales of such property are insufficient under the "number, scope and
character test" to require the holding of such a permit.10 5 However, in
these cases the purchasers are liable for a use tax, subject to the
"family"'10 6 and other applicable exemptions. In the case of certain
motor vehicles, the tax is payable directly to the Department of Motor
Vehicles, which acts for and on behalf of the State Board of Equalizao
tion."0
It may be helpful to the reader if the practical operation of this special
tax treatment of vehicles, vessels, and aircraft is summarized. If the
seller is in the business of selling this type of property, as when the seller
of a vehicle is licensed or certificated under the Vehicle Code as a manufacturer, 08 dealer, 0 9 or dismantler, 1" 0 he must pay the sales tax to the
Board of Equalization and "pass on" the amount of the tax to the
purchaser as part of the total price charged."' On the other hand, if the
sale is made by any other type of seller, such as a private party or public
agency, the purchasermust pay the use tax."' In the case of vehicles,
payment is made to the Department of Motor Vehicles at the time of
103.
104.
105.
106.
107.
108.

See

CAL.

REv. & TAX. CODE §6271 et seq.

CAL. REV. & TAX. CODE §6282.
CAL. REv. & TAX. CODE §6283.

CAL. REV. & TAX. CODE §6285.
For a comprehensive explanation, see 18 CAL. ADMIN. CODE §1610.
CAL. VEmCLE CODE §388.
109. CAL. VEHICLE CODE §285.
110. CAL. VEHICLE CODE §220.
111. The charge must be separately stated, as in the case of other retail sales. See
18 CAL. ADMIN. CODE §1700.
112. Although under California Revenue and Taxation Code Section 6201 the use
tax applies only -to property purchased from a retailer, "[elvery person making any retail
sale of a: vehicle required to be registered" or subject to identification under the Vehicle
Code, "or of a vessel or aircraft", is a retailer for purposes of the sales tax and the use
tax, regardless of whether he is a retailer by reason of other provisions of the law. CAL.
REv. & TAX. CODE §6275. If he is other than a manufacturer, dealer, or dismantler,
his sales of vehicles are exempted from the sales tax thus resulting in the purchaser from
such person incurring liability for use tax. See CAL. REV. & TAX. CODE §6282. On
the other hand, where the sale to the user is subject to the sales tax, it is exempt from
the use tax. CAL. REv. &TAX. CODE §6401.
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applying for registration or identification (applicable to off-highway
motor vehicles).11 In the case of vessels or aircraft, the purchaser who

buys from a seller not in the business of selling vessels
or aircraft pays
11 4
the use tax directly to the State Board of Equalization.

E.

ClassE Sales
Class E Sales are those made by special types of sellers, such as

auctioneers, brokers, sheriffs, commissioners, assignees for the benefit of
creditors, executors or administrators, receivers and trustees in bank-

ruptcy, and other court-appointed officers.11 5 Generally, any person
entrusted with possession of tangible personal property for the purpose
of sale is a retailer and subject to a sales tax, even though the actual
owner of the property is not in business and would be considered to be
making an occasional sale if he made the sale himself." 16 One California
statute defining the term "retailer" includes auctioneers; 1 7 another statutory definition of "retailer" includes persons making sales "in the
capacity of assignee for the benefit of creditors, or receivers or trustees
in bankruptcy." '

8

Although the statutes, rules and regulations, and

decisions in the different states vary to some extent, it is generally true
that sales by court officers, trustees, receivers, and the like, made in
connection with the liquidation or conduct of a business, are not considered occasional. California adheres to this above position."'
Sales by so-called brokers, such as yacht brokers, pose some problems, due to the varying degrees of authorization given to the broker.
One test of taxability requires that the broker must both hold and
exercise by his own act the power to vest title to tangible personal

property owned by another in the buyer.

20

If he holds and exercises this

113. CAL.REv.& TAX. CODE §6292; CAL. VEICLE CODE §38211.
114. If the purchaser files regular sales and use tax returns, i.e. a person in a selling
business holding a seller's permit, or a person to whom a consumer's use tax number
has been assigned, he includes the tax in his return for the reporting period in which
the vessel or aircraft was purchased. Other purchasers must make a return and pay the
tax on or before the last day of the calendar month succeeding the month in which the
vessel or aircraft was purchased, whichever period expires earlier. 18 CAL. ADMIN.
CODE §1610(c)(2).
115. These sales also present problems of jurisdiction and of the immunity of federal
court-appointed receivers, trustees, etc., from liability for state sales and use taxes, or
for the collection of these taxes. See, e.g., State Bd.of Equalization v. Goggin, 191 F.2d
726 (9th Cir. 1951); State Bd. of Equalization v. Boteler, 131 F.2d 386 (9th Cir. 1942).
Another problem presented is the immunity of purchasers from liability for a tax on
the use of property purchased from such officers. See Calif. State Bd. of Equalization
v. Goggin, 245 F.2d 44 (9th Cir. 1957) cert. denied 353 U.S. 961 (1957). These are
problems outside the scope of this article, which is concerned with only the occasional
sale aspects of such sales.
116. 18 CAL. ADMIN. CODE § 1569.
117. CAL. RaV. & TAX. CODE §6015(b).
118. CAL. REv. & TAX. CODE §6019.
119. See 18 CAL. ADMIN. CODE §1573.
120. See 18 CAL. ADMIN. CODE §1569.
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authority, the sale is taxed even though the sale, if made by the owner,
would have been exempt as occasional.121 If the broker does not have
this authority, he is not considered a retailer and thus the tax does not
apply unless the owner himself is a retailer under the "number, scope
and character" test, "held or used" test, "three-in-one" test, or other
applicable criteria.12
To avoid this potential problem, the owner of the property and the
broker or other person entrusted with its possession for the purpose of
sale should have a clear understanding of the authority granted to the
latter. Their contract should be specific as to what action is required,
and by which party, to divest the owner of title and vest it in the
purchaser. In this way the parties will know beforehand who will be
responsible for paying the tax, and will thus avoid subsequent surprises.
F.

Class F Sales

Class F Sales are sales of entire businesses. They have complex sales
tax implications which are often overlooked by both the seller and the
buyer, as well as by attorneys, accountants, and others involved in the
transactions. The complexity of these implications becomes particularly
distressing for the seller who fails to anticipate possible sales tax liability,
and who makes no provision for including the amount of the tax in the
contract price. This seller may often find that he is saddled with a tax
liability for which he has no legal remedy against the purchaser. 2 '
Tax considerations which accompany sales of entire businesses relate
to: termination of businesses; liquidation sales; sales by receivers and
trustees in bankruptcy; sales by executors and administrators; reorganizations, including consolidations and mergers of various kinds; contributions to capital of commencing corporations; and dissolutions and
distributions. These considerations may involve problems such as the
segregation and allocation of price between taxable and nontaxable
property, such as real and personal property, and the true nature of the
transaction as a sale of tangible personal property or some other form of
transfer, such as a transfer of stock or of a partnership interest. In
addition, one may have to consider whether there has been a change in
the "real or ultimate ownership of the property," or whether "all or
121. Section 1569 of Title 18 of the California Administrative Code declares the
person in possession to be a retailer liable for the tax without any qualification that if
the sale were by the owner, it would not be exempt as occasional.
122. See Ops. CAL. A=y. GEN., NS 3582 (August 14, 1941).
123. See, e.g., Livingston Rock & Gravel Co. v. De Salvo, 136 Cal. App. 2d 156,
288 P.2d 317 (1955); Pac, Coast Eng'r Co. v. State of Calif., 111 Cal. App. 2d 31,
244 P.2d 21 (1952); Clary v. Basalt Rock Co., 99 Cal. App. 2d 458, 222 P.2d 24
(1950).
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substantially all the property" held or used in a selling activity has been
transferred, and if so, whether, after the transfer, the "real or ultimate
ownership" of the property is "substantially similar" to that which

existed before the transfer. 12 4 The administrative interpretation of the
terms "substantially similar" is set forth in considerable detail, and with

1 25
several examples, in the regulations.
Early in the history of sales tax administration it was commonly
assumed that the sale of a business was nontaxable.125 But as case law
developed, it became apparent that some courts did not find a basis for
exemption in the absence of a specific statutory provision, holding that a
sale of an entire business was not per se an occasional sale. 2 7 Presently,

the general rule seems to be that there is no essential difference which

justifies an exemption solely because the sale was larger than usual, was
made in liquidation of a business, or marked the termination or transfer
of the business.128
It was some time after the decision in Northwestern2 9 before the rule
which had previously purported to exempt the sale of an entire busi-

ness13 0 was amended. This amendment provided that the tax would
apply to that portion of the gross receipts from the sale of an entire
business allocable to the tangible personal property sold to the buyer of

the business for use rather than for resale.'

Protests to the change were

124. See CAL. REV. & TAx. CODE §6006.5(b), explaining the meaning of "real or
ultimate ownership."
125. 18 CAL. ADamiN. CODE §1595(b). For a rather extensive discususion of the subject, see Sato, The Sales Tax and Capital Transactions, 45 CAL. L. REv. 450 (1957).
The following deal With specific aspects of the problem: Gobar, California Sales Tax
Problems in Disposing of a Close Corporation, 19 S. CAL. TAX INsTrruTE 91 (1967);
Scott, Tax Reminder: Sales Tax on Sale of an Entire Business, 34 L.A. BAR. BULL.
207 (1959); Elmendorf, Tax Reminder: Sales Tax on Sale of Entire Business, 31 L.A.
BAR. BULL. 219 (1956). For a recent discussion of the subject in another state, see
Borden, Sales Taxation of Capital Transactionsin Maryland, 33 MD. L. REV. 3'(1973).
126. See note 131 infra, quoting the original sales tax ruling which exempted sales
of businesses.
127. See, e.g., U.S. Indus., Inc. v. State Bd. of Equalization, 198 Cal. App. 2d 775,
18 Cal. Rptr. 171 (1962); Des Moines & Cent. Iowa Ry. Co. v. State Tax Comm'n,
253 Iowa 994, 115 N.W.2d 178 (1962). The latter case is commented upon in
Goodhue, Application of Sales Tax to Occasional and Isolated Sales, 12 DAxE L. REV.
81 (1962).
128. See, e.g., Pac. Pipeline Constr. Co. v. State Bd. of Equalization, 49 Cal. 2d
729, 321 P.2d 729 (1958); Hotel Del Coronado v. State Bd. of Equalization, 15 Cal.
App. 3d 612, 92 Cal. Rptr. 456 (1971); U.S. Indus., Inc. v. State Bd. of Equalization,
198 Cal. App. 2d 775, 18 Cal. Rptr. 171 (1962); Sutter Packing Co. v. State Bd. of
Equalization, 139 Cal. App. 2d 889, 294 P.2d 1083 (1956); Market Street Ry. Co. v.
State Bd. of Equalization. 137 Cal. App. 2d 87, 290 P.2d 20 (1955).
129. 21 Cal. 2d 524, 133 P.2d 400 (1943); see text accompanying notes 51-55
supra.
130. "The tax does not apply to any portion of the consideration paid in connection
with the sale of an entire business; that is, equipment, fixtures, and so forth ...."
STATE B). OF EQUALZATION, Original Sales Tax Ruling 63, July 1, 1935 (effective Aug.

1, 1933).
131. STATE BOARD OF EQUALIZATION, Original Sales Tax Ruling 63, July 1, 1935
(effective Aug. 1, 1933), as amended, Oct. 1, 1944. The amended version provided:
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numerous, but as is the case with many initially unpopular changes,
there was gradual acceptance. As a result, subsequent decisions tended
to support the application of the tax in the absence of a specific
exemption. 13z In 1947, Sections 6006.5 and 6367 were added to the
California Revenue and Taxation Code to provide for a limited exemption where "all or substantially all" of the property held or used in a
selling activity was sold and the "real or ultimate" ownership of the
property remained "substantially similar after the transfer."1 3 Hence,
this aspect of the sales tax has undergone a complete change with
respect to tax treatment.
G. Summary
It may be helpful if a summary of the application of the sales tax with
respect to the foregoing six classes of sales is presented.
Class A: The sales tax does not apply to a sale by a person not in a
selling business, as in the case of a sale of a piano by a homeowner. In
addition, it does not apply to a sale by one whose business is exclusively
the sale of items not subject to sales tax, such as a sale of a cash register
by a food processor or of a fork lift by a transportation company. These
sales are occasional sales unless made in such numbers and amounts as
to be considered a business in themselves.
Class B: The sales tax is not applicable to a sale by a retailer of an
item not used in his business, and not sold in the regular course of
business, such as the sale by a service station operator of a television set
used in his home. As with Class A sales, these are occasional sales unless
they occur in such numbers and amounts as to considered a business in
themselves. However, the tax is applicable to a retail sale by a retailer of
an item used in his business, such as a sale by a restaurant operator of
his cooking equipment.
The tax applies to that portion of the gross receipts from the sale of an entire business operated by a retailer that represents the fair retail value of the
tangible personal property, such as showcases and office or delivery equipment,
acquired for use rather than for resale by the purchaser of the business. The
tax does not apply, however, with respect to tangible personal property such
as stock in trade, sold for the purpose of resale in the regular course of the
purchaser's business.
132. See, e.g., Northwestern Pac. R.R. Co. v. State Bd. of Equalization, 21 Cal. 2d
524, 133 P.2d 400 (1943); Hotel Del Coronado Corp. v. State Bd. of Equalization, 15
Cal. App. 3d 612, 92 Cal. Rpt. 456 (1971); U.S. Indus., Inc. v. State Bd. of Equalization, 198 Cal. App. 2d 775, 18 Cal. Rptr. 171 (1962); Sutter Packing Co. v. State Bd.
of Equalization, 139 Cal. App. 2d 889, 294 P.2d 1083 (1956).
133.

CAL. REV. & TAX. CoDE §§6006.5(b), 6367; 18 CAL. ADMIN. CODE §1595.

A

sale of a business might or might not be exempt under subsection 6006.5(a), but even
if not exempt under this subsection, such a sale is nevertheless exempt if it fulfills the
conditions set forth in subsection 6006.5(b). The closely related area of sales of capital assets or liquidation sales, which may not strictly involve sales of the entire business,
is also governed for sales tax purposes by the above cited statutes and regulation.
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Class C: The sales tax is applicable to any retail sale of a nonexempt
item, as in the case of the sale of a calculating machine, held or used in
his business by a manufacturer, wholesaler, or other seller for resale of
property, the retail sale of which would be taxable.
Class D: Either the sales tax or the use tax applies with respect to
sales to consumers of special types of property such as vehicles, vessels,
or aircraft. When a licensed dealer sells an automobile to a consumer, or
when a person in the business of selling vessels or aircraft sells a vessel
or an aircraft to a consumer, the seller pays the sales tax to the state and
is reimbursed by the purchaser. However, when a private owner of an
automobile who is not a licensed dealer engages in a retail sale of a
vehicle, or when a person not in the business of selling vessels or aircraft
makes a retail sale of a vessel or aircraft, the sales tax does not applythe purchaser must pay a use tax directly to the state.
Class E: In general, any person entrusted with possession of tangible
personal property for the purpose of sale is a retailer and subject to a
sales tax measured by his receipts, even though the actual owner of the
property is not in business and would be considered making an occasional sale had he made the sale himself. Such persons include auctioneers, brokers, sheriffs, commissioners, assignees for the benefit of
creditors, executors or administrators, receivers and trustees in bankruptcy, and other court-appointed officers. The most important consideration relating to the application of the sales tax is whether the seller or
his agent has the power of disposition over the property. If the agent
holds and exercises the power to pass title, he will be liable for the sales
tax.
Class F: Sales of entire businesses are exempt from sales tax under
certain conditions set forth in the laws and regulations. Under the
California statute134 the sale is exempt only if it is of "all or substantially
all" the property held or used in the course of activities for which a
seller's permit is required. In addition, after the transfer, the "real or
ultimate" ownership of the property must be "substantially similar" to
that which existed before the transfer. One must also remember that
sales of businesses involve problems related to terminations or reorganizations of business, transfers of portions or divisions of businesses,
reorganizations, consolidations, mergers, and other forms of transfers.
CONCLUSION

The "occasional sale" is one of the most troublesome and confusing
134.

CAL.

REv. & TAX

CODE

§6006.5(b).
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aspects of the sales tax. It embraces sales by individuals and firms,
ranging from infrequent sales in small dollar amounts to sales of entire
businesses involving huge sums. It concerns persons who are not in any
business who at any time may sell an item of tangible personal property.
It also concerns large corporations that make sales of equipment that
may or may not have been used in a business, despite the fact that the
business may or may not involve the sale of goods at retail or for resale.
Utilizing the classifications set out earlier and analyzed from the standpoint of tax application, this article has attempted to point out some
of the various problems which may arise. In addition, it has attempted to
solve these problems by examining the applicable statutes, regulations,
and administrative and court decisions, and by suggesting possible
answers based on the author's experience and observations while engaged in legal administrative work with the sales and use taxes in
California. Sales and use taxation seems to be somewhat less a matter
of public interest and concern than, for example, income and property
taxes. Hence, there seems to be a greater potential in relation to sales
and use taxes for unexpected and sizeable liabilities to be incurred, as,
for example, where a retail sale of a very large and expensive piece of
equipment is made by a manufacturer who did not consider himself a
retailer when he made the sale. An even greater potential liability exists
when an entire business is sold unless the seller is aware of the possible
tax consequences and makes provision in the sales contract for reimbursement from the buyer for the amount of the seller's tax liability.
Hopefully, this article has demonstrated that an awareness of possible
tax liability under various circumstances should be the goal of taxpayers
and their tax advisors; in the tax field, as in other areas of the law,
"preventive medicine" can often be of great value.

