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CHAPTER I
INTRODUCTION

Increasingly important to school districts are the
aspects of llability under th@ attractive nulsance doctrine,

Since school business has become “blg business,” and
since laws énd judicial opinions on attractive nulsence have
multiplied repidly, en attempt will be made in this thesis
to present the sundry aspects of the attractive nulsance
doctfine»im,such 2 manner as Lo bhe of‘practiogl knbwl@dga
and use to the schoolman.

ﬁnﬁer the law, school districts elther own or lease

1 ?ﬁpila come upon the school

the premlses which they ocdcupy.
premises not only to attend school but also for many other
PEABONS 4 In any action at law in order to create a 1iaﬁ%1ity
by law, there must be partles. This thesis will clari§§mthe
responslbility of the school district in exercising proper
cage‘to those who come upon the school prap@rty.

An aspalysis of the relationships between the school _'

district and the pupll should sid the schoolman in judging

-whether he 1s in danger of a lawsuib.

lB. K. Witkin, Sumsary of California Law (6th ed.,
V°1%u§; San Franciseo: The Borden Printing Coupany, 1946},
P . .




1. THE PROBLEM

Stebement of the problem, The problem is to determine

the circumstances and conditions prerequisite to liability

under attractive nuiéance as At applies to publiec schools in

the State of Cslifornia.

R
T ¥ S

nswering this vroblem an attempt will be made to

¢larify for the school administrator sundry ar@as in attrac-

tive nuisance, as follows?y

1,
2.

5.

What constitutes the action of m@gligaméé?

What is the history of the attractlve nuisance
daeﬁrin@ in Bnglsnd where 1%t originated, and in
the Unlted States? -

What is the attractive nulsance doctrine as

recognized in the State of Callfornia?

What distincbion does California make between

“negligence and attractive nulsance as they

apply to school dlstricts?

What are possible sltuations under which lawsults

in attractive nulzance Qay culminate into Judg=
ments against school districts?

Why ha§@'6alif0fnia courts to date rendered no
decision on attractive nulsance against a school

district?

Importance and need for the study. A review of the
attraaﬁive riulsance area indicates that "things" and



"conditions” held to be attractive nuilsances have increased

3

in number in.uha past elghty year&.g Jince many of these

"things" and fconditions" may abply to a school &1stract 1L

may be of ﬁrwotiaal value to indicate the scope of taese

dangerous instrumentalities and conditlons to the schoolman.

Also, further study dealing with atiractive nulssnce in the

field of education may be suggested.

To show the importance of this problem and the nsed

for the study, an attempt will be made to lndlcate the aress

of potential liability, end to establish an awereness of

these areas on the part of the school adaministrator, as

follows:

1. Inszight into the lisbility in attr&ctiv@‘nuiéanée
and negligence agalnst school boards, &iséficts,
personnel, and adninistrators, E

2. Broad knowledge of state laws in order to protect
school diétrictﬁ and taxpayers.

3. Particulab knowledge o the schoolman of California
school laws,

4. Provide educational background to forestall injuries
to person or property.

5. Forasighﬁ into what constitutes stan&ara ordinary
care; a safety faetor to ‘children.

6. A breakdown of statutes and court decisions.

xmaglg@ Law gegagts. Vol, XXXI of Attractive Nulisance

(3an Prencisocot The Aanaroft whltn@y Company, 1947), pp. 155=

291.
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Procedures. The materisl, sources, and data for this

thesls were obtalned through révi@wing selected court cases
and a1l pertinent California codes and statutes. Visits
were msde to both educastion and law libraries of oltles,
counties, amd'univarsiﬁies,}/Imtarviawg were granted by ‘
profass0r8>éf aducation and of law, as well as many lawyers
&nﬁ ju&gas, | |

 Besearch and lnterviews were obtained at the following
Seho&ls of Educationi College of the Pseiflc, Sacramento
Btate College, Unlversity of California, and Stanford
University.

Raesesrch was done 1ﬁ.the following law libraries:

San Joaqﬁin.County Law Library, California 3tate Lew Library
at'Sacramenbo,Vtha‘Library of Boalt Hall of Law, Unlversity
of Callfornia st Berkeley, and the Library of the Stanford
Sehool Qf Law, Stanford University.

| Interviews were granted by the following jurists:.
county counsels of several d@unties, district aﬁtornays,

attorneys at law, and superior court judges.
I7. DERINITIONS OF TERMS USED

Three tevrms which will be used repeatedly in this

thesis need defining, as follows:

Tort. A tort, is that legal wrong, or breach of duty,
which is capable of being redressed in a civil actlion for
damsges. Other definitions which have besn given are as
follows:
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A tort is an act or omission to sci glving rise to a
civil remedy which is not under contract., A tort may be
sald to be a breach of duty fixed by municipal law
statute, for which & sult in damages can be maintained.
The essence of & tort is thet it arose from neither tha
commission of a ¢rime nor the breach of a contrdct.3

Centribunnrv negls ~The dootrine of contributory

meglimence'is that one cannot r@a@Ver~comn@nsatien’fcr an
injury from any n@glig@ace into which negllgemce of hls own
hag to a greater or less degree entered 1nto the cause of
the 1m3urj, ocntributing as a prcxim%ta cause to the

complained resulta#

ggfang. Under the common law every person is a minmr
(or infant) until he or she has atialmed the age of twanty»
one y@ara, In more Lnaﬂ half ofvthe states of thiavaoumtry
aﬁ the ppesant time, by statutory provisions, wémen bécamé

of égé.upoﬁ cémpl@ting'théir eighteénth birthﬂa&a This

also is the statutory rule in California.”

 Phe comnon law mad@ aistinetions for minors who were
mot aul juris. 3ul jgz;g_&mpli@a to those who were notgabla_
to disting uiﬁh bﬂtwean right and wrong. Thé common law |
courts fixed the aga at which a minor was gul Jgglg;at-féurw

teen years of age. The courts of California have adopted

BCalifornia Juri%ﬁru&@g@@. Vol, XIX of Contributory

slisence, bBdalted by William M&Kinney. (ban Fr&noivao‘ The
croft Whitney Company, 1925), p. 625,
albig.g po 630.
5

Hamilton Law Library. Vol. III of Minors. (Chicagos
Cree Publishing cmmpany, 1912), PP« 17«21, '
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this common law ruling. However, in Californla a fourteen
year old miner lg, in The absence of proof to &h@,aantrary,
held to bé cépable af distinguishing right from wrong ingthé

commroy everyday matters of life,



CHAPTER II

THE LAW OF NEGLIGENCE AS A BASIS FOR AN
ATTRACTIVE NUISANCE ACTION.

In order to understand attractive nuisanﬁe, it'is
neeessary ﬁo know the elements of negligence and to under-
stand the legal duties owed to & yperson, These legal dutles
owed lavolve due care, Whether due careé«er Ordinary Cares-
was exerclsed or not, depends upon the relationship betwsen
the parties to an action., This relationship will always
fall into one of three legel categorles: either that of &
trespasser, of a licensee, or of am.invitee.l

The basic element of attractive nulsance is that the

child who enters upon the school property must be a btrespasser,
I. THE BLEMENDS OF NEGLIGENCE

Negligence 1s not the act itself, but the absence of
care in the p@rfobm&moe of an act.z

Witkin states that nepligence ls elther the omission
of a person to d@lgomething which an ordinary prudent person

would have done under a glven circumstance, or the dolng of

, 1w1111am L. Prosser, The Law,gﬁ Tortg., Sec. 339 of
Restatement of the Law of Abtractive Nulsance (38t, Paul,
TLtnes ota | _wes“ﬁﬁnbiiéﬁihgvaompamy; 19587, p. 432,

23tephenson v. Southern Pacific Company, 102 Cal,

o 5

143, 34 Pao. 618 (1894),




something which an ordinary prudent pérson would not have
done under the circum&t&n@ega3
| The elements of aotimnabla negligenca invclve the
following!
1. Legal duty to use care
2. Breach of such legal duty
3« Breach as to the proximate cause or legal cause
of the injury,“
- The legal duty of care may bse of two bypes:
1. The duty of a-person bo use ordinary care in
activities from which harm might reasonably
be anticlipated
2, An affirmetive duty where & person occuples
a particular relationshlp te others, |
The rules governing negligence to property are the
same as those which apply to personal iﬁ;ury,5 The duty 1s
that of ar&iﬂary care under all oircumst&ngea and it varies
with changing aireumstﬁnaes. The:standard iz that of the
6

crdinary prudent person.  The amount of care must be in

35. ., Witkin, %ummarv of Californis Low
(man,Francisoo~ The Borden Printing Company, 1941}, p. 752.

&
Pac. 106 e w; auuth@rm ?@Qifl@ &omgaqx 1&@ Cal. 4?3, ??

5Boga; ;naaranae Company v. Mazzei, )5 Cal. &pp. Zd,
549, 123 Pac. 24, 586 (19&2)

6Foueh,x, Werner, 99 Cal. ADD, 55?, 279 Pac. 193 (1929).
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proportion to the danger to be avolded and: the conseguences
reasonably to‘bé.anﬁicipat@d, A

The g@néral test of neglig@mcé ig foreseeability; that
is, conduct 1s negligence where some unreasonable risk of
“danger to others would have been foreseen by & reasonable
'parsan,7 |

The proper and reasonable conduct for a prudent person
to follow under partlcular clroumstances may become estabw
lished by long approved practice, When one does what ﬁhe
gr@aﬁ body of other prudent men do in the same situatlion, he

gannot be considered nagligaﬂ%.g

'igglgggg‘gggg ko & child. Th@.qm@sticﬂ of a duty of
care owed to & ohild ugually depends upon th@ ehila‘s BEE
mental capaclty, and experience. |

A child of immature years is not held to the sanme
standard of conduct as an adult, but only to the degree of
care exercised by chlldren of llke ag@,‘m@ﬁtal capgoity, and
experience. There are no psrticular ages at which he is
aaemed wholly without capacity or fully accountable, and the

qu@atlén_af capacity is usuvally for the jury to &eciﬁe,g

“schwerin y. Capwell, 140 Cal, App. 1, 34 Pac. 24, 1050

7 8D@nman Yo
(1929).

--gzggg,g~ Qregtt,'Qz Cal. App. 687, 183 Pac., 963 (1919).

Pagadens

, 101 Ccal. App. 769, 282 Pac, 820
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The same underlying_coasideratian, mamaly,‘the child's
lack of capaclity to appreciate risks and avoid aangarg,léada
to the impositlon of a greater degree of care on the part of
othars toward éhildr@n.v Thus , childish OuriQwiLy and pv0~
pengity must be Laken intoe cons iﬁsration.le
Paillure to give warning before doing certain acts may
be negligence: a motorist net sounding & horn, backing a
street car without sounding & bell, or throwing heavy objects

without warning, others beimg,pr@sent;;l

1T, THE LEGAL nfLA%IQNﬁHIP BETN@EN’PAETIEE IV AN
ATTRACTIVE NUIB ARCL ACTIO%

¢h@ g;ghga and, 1iabiliti of landowners and ceehgleg$¢

In general tha 1ﬁnacwn@r OWE R cmrt in affirmative autlas of
care with re%peet to activities or ean@xtions on the land to
pPersons who oomne gpon the lﬁnd.lz |
A N¢rmally‘th@ dutles do nét exterd to a person outgide
the Jand, fer example, on adjscent lan& or on the highwéy;
Bﬁ@ the owner Qf the land iz under the usual 1lability to any

persons, including those outside the land, where his dangerous

1Qkat oka ) M%; E&partment StOfe ; 60 Cal. 2d, 288,
l@% P&o. 2d, 356 (19K 3). _ b ' :

- aanson v, gan_Fganciqoo, 66 Gal. App. 256, 225 Pao,
8?5 (1924)., fo :

120ebtingor Y. ﬁ@warﬁ, 24 cal. 24, 133, 148 Pac, 2&,
19 (1okb}, : : . ‘ -




ooonditions.’

1l
conditions cause harm, such as creating artificial ‘ -
13 |
- Persoas who come upon the lend are legally classified

as elther trespassers, licensees, or invitees. UThese are the

 relationships, the legal names, for those persons who come

upon land with or Withéut the landowner's conssnt.
It is important that the school administrator become
aware of and understand these classifications of persons. who

come upon the land of another, This is the crux of whether

or not there 1s & llability, the extent of the llability,

and in essence for the purpose of this theslis, if there be
& n@gligenc@ or an attractive nulsence case, R@gérding a-
person who comes upon the school property, the administrator
must always ask and then anslyze this question: Does that
perseon come upon the $¢hool prwpertyywith or without consent
of the occupsnt of the land, or does the person who enters

have & right'to be on the land?

This type of person iz not glven the

landowner'!s consent to enter his premises. In general the

possessor of land is not liable for harm to Lrespassers

Ccaused by his fallure to put the land in & reascnably safe

condition for their reception. It has been sald that as to

a tr@Spa@sar;&ﬁﬂé owner only owes him & duby to refraln from

lBgarbﬁrlgh:g.,gcuthﬁrﬁ,gggifgfn;g Bdison Company,

5 Cal. 2d, b6; 53 Pac. 24, 948 (1936).
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wilfuli or malicioua harm or ingury.14 An inoreasing regard -

for human safety has led to th@ &avelopment of ¢ertaln
exceptions to this general rule of no duty owed to a tres-
passer, and thése exceptlions are directly qﬁote& from
Prosser on The Low of Torts:

‘@, If the presence of trespsssers 1s discovered, the
p@g“gﬁﬁa&ﬁw ig copmonly requlr rad Lo ezercise reagonnble

Tl No i S ukia REIF . e A WP e WE N

care for his safety as to any actlve operstions the pos-
SESROT MUY GArTy on, and gassibly as to any highly
dangéroue condition on the land,

be If the landowner kanows thet trespassers frequently
Intrude upon & particular place or limited ares, he 1s
reguired to exercise reasonahle care as o any sebivi-
tles carrled on, and probably as to any highly dangerous
conditions,

e. Ag to Lrespassing chilﬁven, the greater number of
~courts impose a dubty to sxercise reasonable care where
the trespass is foresesable. The condition of the.
premises should be recognized &s involving unreasonable
risk of harm to the child., The chlld because of his
lammaturity dees not discover or appreciate the denger,
and the utility of maiptalning the conditlon is sllight
compared to the risk.

Section ¢, of Prosserls statement abova, is called
the exception o the generasl rule asgalust trespassers,
Children of tender yesrs {(infants or minors) @Qma within
the esxceptlon under the atirsctive nulsance @éCtrin@; As

1t hag bsen pubt by the ccurts, the.atbracﬁiva>nuisamc@

Wotonnt v, Gampodonico, 176 ccl.fl»cs, 169 Pac. 80 -
(191?); Langozo y. San Jogguin Light and Power Company, 32 '
Cal. App. 24, 678, 90 Pac. 2d, 825 (1939).

RD&illiam L. Prosser; Qh@ L&W’Q;AQOP . Beg, 339 of
Bestatement of the Lew of uttraativn Nuisance (8%, Paul,
Minnesoba: Wesd Fuali&hing Co qpaﬁy, 1955), p. Mja.
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dootrine is the 'sxception to the goneral rule thet a

Jdandowner owes 1o duty of care toward & trespasser,

Licéensea. Thi@ person generally coumes upon the land
with the bare ammeenﬁ of the landowner and for nis own
purﬁagé. Th@ landewnﬁr owes the licensee no duty exeapﬁ

to rafrei from wilful harm or injury from concealed dangers

LT 9 ,,. w a i & A5

and tr&ps.lé

Proaa@r sbates: A llcensée is a person who is privi-
leged to enter the land by virtue of the possessorts
consent, and this consent may dve actual or it may be-
implied, The possegsor is under no care to make the
premises safe for the licensee, and is under no duby
to him, except: ‘

| &8, o use ressonpable care to discover him and ta
avold injury to him in écarrying out @ativiti
upon the land.

be To use reasonable care to warn him of any eon-
cenled dangerous conditlons or activities which
are known to the possessor, or of any change in
the condition of the premises which may be dan-
gerous to him, and which the licensee may be
resgonably expected not to discover. Once the
licensee discovers the danger he may not in faeb
conmplalin aboubt it.

Types of licensee are; & parent enbering a lot @r
building or yard to locate a Lo t ehild, one sesking a
shortcut acrossg land, lounging loafers, spectabors not
Invited te enter a bullding, Lhoue who enter land For a
soclal visit, tourists who visit a commercisl plant at
thelr own r@quest, gratulious rilders on an automoblle,
However, paild riders mre invitees and as such are owed
the highest duty of care by the car owner, for they come
with hlg consent and for his or th@ir mutual purpoge,
Thus we see bthat the licensee comes Tor & purpose of his
own, and which has no vn?atLon o, tn@ bu iness of the
oWNer.,

36Frat@s Ve K@eli NE 5 20 Cal, Amp 2d,; 490, 67 Fac, ad,
:ﬁgl(}).w?}, Lucas v. UWslker, 22 Cal. App. 296, 134 Pac, 374
3 .

"
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Invites. An invitee is g person who enters. or is perw-
mitted to enter upon land for the purpose of the ocoupler,
Some courts require thet the business upon which he comes
be pecunlary in nature, or of some economic benelit to
the possesgsor, other courts requlre only that 1t be such.
purpose that thers 1s an implied representatlion that care
has been exercised to make the land safe for the visitor,

Th@ owner must make the place safe for th@ Anvitee,

for 1t is he who géets the econonmic benefit. The cceoupler
encourages others bo enter for purposes of his own, and
it 18 implied that he must use reagsonable care to nake the
premises safe for those who come for that purpose,t’

Yhat r@l@tiunqhip exiwta by Law, the school avminiatra-
tar will ask, b@tw@@n the wuﬁﬁl wWho wntevn the larnd anﬁ the
school district? Tﬁ the nupil & trespasssr, a 1ﬁa@n$n@, or
an ilnvitee? A number of possible sltuations elarifyiﬁg these
relationships will be discussed in Chapter V¥V, Sectiong V and
VI, |

Is the pupll a licensee? As we snall later see, the
general weight of authority in the United Stabtes holds that
a pupll is @ithsrva licensee or an invitee. When the pupil
comes upon the achool property for school business and instruc~
tion, he comes with a mubual-purpose interest, and therefore
the school district and its employees &t ail timeg owe the

puplil & high standsrd of aar@.lg In Californis the courts

17w1111am L. Prosser, The Law of Torts. Sec. 78,:8%
seq, of Irespossers, Licensees, wﬂVLLQQS ( ts Paul, ﬁiﬂméﬁoﬁa:
West Publishing Gemnany, 1955), p. &52,

lamabon%l Ve ataﬂdagd Gasg ?gg;ae Company, & Cal., App.
24, H6l, 47 Pac. 24, 77 (1935); student on & field trip; vide, .
Lorenzo v. Santa Monice Cilty “ﬁvh Sehool District, 51 Cal,
hppe 24, 391, 124 Pac. 24, 8h6 (1931).
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have_deciareﬁ'puﬁils and students ab a1l levels. to have the
right of an 1nv;t@a~19 »

| The 1nvlﬁee hasg an sxpresa or’ an implied invitwtion of
tmc ownsr or Ooauyier to eom@ upon ths 1dﬂd, and tnat gonsent
is fer‘a ppr@c&x Of aommom ov mubusl - interest, Mhen@ver a
child of témﬂ@r»years enters land, the courts willl seek. thelr
utmost to protect him under the shield of being @1thér a.
licanwaé or an 1mv%t@é. 'Tﬁ the field of attractive nulsance
in C@lifowmia, ong of the mein theorles undév which recovery
Coan be had.ls that althmugh the child 1s a tresp@aaér upon
the land, the contrivance th&t allured him was an impliéd
invitation to come and vlay witﬁ the cemtrivanéé. This
fletlion is based upon the child's immaturity, 1n§ﬁinct$, and
natural propensities. |

' ‘Bince children by nature are knowﬁﬁﬁto gd &h@ré-&ng@ls
fear to traéﬁ,“ there is no known formuls that wili kaép &
child from b@ing a trespasser. An a&mini%ﬁrébér'g best safew
ﬁu@r& and assurance &gaingt a %reapaS$img child who may
involve the school in an attractiva nui&an@e lawsult, is to
gee that all "oontrivances" and "condltions" are as carefully
@yérat@dpas they would be apefated by the‘@rdinar§ prudent

man uvnder similiar eircumstances.

gocgwel e Board of Truggees, 6l Gal. app.-zd,

393, l”b Tee. 24, 405 (L9Wh). |




CHAPTER IIX
'HISTQEE OF THE ATTBACTIVE NUISANCE DOCTRINE

ALl our early American colonies, with the exceptlon
of Loulsiana, adopted in toto the English common law, |
Louigiana, howavér,raﬁaptad the laws of Prance, which were
in effect the Ramantbaw; the Codes of Justinlan, lLater, our
states, one by one as they were formed-«and ax?raasiy.by
legislative enactments--adopted the English comuon law r@les
o govern local peace, person, én@ property. As time passed,
loeal needs énd custons were enacted into state statutes anﬂ ‘
codes,; thus modeling the states' adopied body of'admmen law
to current needs of the people, Until the year 1841 in |
ngland the common law tort of trespass guarded and protected
the owner of 1amﬁ with an iron-clad rule of law., Under that
old English common law bthe owner of land owed no duty of cére
to a trespasser, execept to refrain from wilfully or maliciously
harming the trespasser when he came upon the awnev’s-l&nd.

This'wés also the rule in the United States uhtil 1871,
I, THE PIONEER ATTRACTIVE NUISANCE CASE IN ENGLAND

In 1841 the case of Lynch v. Nurdin gave notice to all -
1&nd¢wn@rs~th&t from now on the courts of England would take
a mar@‘humanitarian view tomerd Urespassing children of
tender ysars. | |

‘The facts and the declsion in the case of Lyoch ¥.
Nurdin are as follows:



17

On & summer evening Just after sundown the defendant S

~had left his horse and wine ¢art standing unattended on
a sloping street in front of a wine shop. The plaintiff,
a child of 7 years of age, was playing in the street wlth.
other boys. It was while the plaintiff was getting on the
- cart that another boy made the horse move on. The plaln-
tiff was thrown to the ground, the wheel of the oart rolled
over his leg and fractured 1t.

LOBD DENMAN: 1If one h&a on his premises something that

is dangerous to children of tender years, of smoh character

that children themselves c¢an oreate danger oub of it, and

1t is attractive end alluring or enticling to them, the
landowner owes the duty as a matter of common humanity t?
protect that thing and guard it from danger o chilﬁren,-

II, THE PIONBER ATTRACTIVE NUIBANCE CASE IN THE UNITED STATES

With the early expansion of ths rallroads ceme & new
énd dangerous device, a man-uade plece of machinery called &
turntable, Wherever there wers turntables, there also were
‘boys where they were not supposed to be. The boys played
upanA@h@ turntables, Cen equently they were trespassers,
Although up to 1871 many boys had been injured while mlaying
on such rallroad Lurmtabl&s, no leg&l recovery had been
allowed the trespassing ahildr@n for these injurles, How-
ever, in 1871, in Nebraska, & turntable lawsult waé‘brwught
by a boy's parents. Although the Nebraska courts refused a

Judgment for the plaintiff, yet when the case, jloux Cliy

and Pacific Reilroad v. Stout, was brcught before the
Supreme Court of the Unlted ﬁtatesj it was held that a

1@% v. Nurdin, 1 Queens Bench Div. 28, 113 English
Reports 1041 (1841).
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rallroad turntable was an attractive nulsance. The Nebraska
Judgment was reversed in favor of the plaintiff, thus glving
Americe its first case under the attractive nuiéane@*doctrinea

The facts and the law of Sioux Clty and Pacific gmilggaﬂ
Yo %taut are as follows!
H@nry 3tout, & six year old aay, 1v1ﬁg with hls parents,
sues the Sioux City and Paciflic Rallroad Lo recover dame
ages for lInjurles sustalned while playing on a turntabl@
wm@d by the defendant railwo&d comoany. :

: Tha ‘court held for the ahild Henry $tout, on the
attractive nuisance theory, on the pracedent set by Lyach

Y. ﬁurgig.

The turntable waa & &dngereu& machine which would be
likely to cause lnjury bto children who resorted to 1t,
and this may be inferred frgm the lnjury which actu&lly
did cccur toe the plaiatiff,® L ,

ITIL. kXTEngON OF THE ATTRACTIVE NUISANCE DuQTﬁENﬁ

PO OPHER THINGS AND CONDITIONS

An expanding economy, soientifie diéaoveri&a, gféwﬁh"
in population, and the second industrial revolution with its
innumerable new man-nade devices multiplisd the turmtable
ﬁaatfiﬁﬁ of attractlve nulsanece inte hundreds of court judge

ments, "The difficulty," opined the court in Qglesby v.
 §§§rQn9;;tanf§@;1r@gg Company, "“of determining the kinds of

things to which the atiractive nuisance doctrine is prapefly

applicable has been frequently remarked upon by bhe courts,

éiou% City and and Pacifig Railroad v. Stout, 17 Wall.
(U. 3.) (1873).
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and in some, has been regarded as a reason for rejectlng the

© doctrine altogether.®

3

Ag listed in American Lew Bépérta,

b the docbrine has

been held to apply to the Tollowing places or things in one

court or another of the United States:

Abutments
Advertising board
Arcade

Ashes

Ash dump

Alrport

Auto

Cement plping
Charged wires
Chemicals

Crate o
Demolition of bullding
Dynamite caps
Prainage ditch
Dynamilte

Blevatop

Excavation
Flreworks
Footbridge
Furnace

Gasg leak
Gate

Guy wires
Hot water
Ice

Ledder

Lime (slack)
Lumber pile
Machines.,
Manhole
Woving cable

Barb wire
Barrel

Basket

Block and tackle
Buildings, under constructlon
Car truck

Loand cave-in
Moving vehicle
01l ean
Scaffolds
Phosphorus
Pipes

Pilstol

Pit

Platform
Guicklime
Bevolving door
Mill race

Raft

Ralling

Befuse conveyor
Raservolr
Betaining wall
Rivers '

‘Boad

Reok pile

Rool

Rope

Rowboat sand pit
3and bin

3and plle

3leg$bx Y. Mebtropolitan Rallroad Gommamy, 219 I1l.

App. 321 (1920).
&Am@r;egn Law Beports., Vol. X¥XI of Attractive Nulgance

291.

(3an Francisco:

The Bancroft Waltney Company, 1947), pp. 155
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Sewdust plle Telephone wire
Sewer ‘ Tractor
Sewage teank Treeg
'halves , ‘ Train
Shrub. ' © ' Treach
Sidewalk aav&rimg ~ Trestle

~ Poles Truok
Ponds. . Tunnel
Pools ' Turntable (pldygroun@)
Portable furnace Vat
Poat holes Vault
Povier house Vacant house
Plckup , Velocipede
Putting shot ' Ventilating fan
bm@ke , Wagon

Atalrway v Weshlng machline

Bteam roller Water tank
Street cars Wells and cisterns.
Bwing , Wheelbarrow
Tank Wire fence
Tay Wires
Telephone post Woodpile

This impasingvlist of conditions and‘thimgsvis not
geénerally accepted by the California courts, As will be seen
later, the California courts narrow the number of things to.

which the doctrine may apply.

IV. HOW THE APTRACTIVE NUISANCE DOCTHINE I3 ACCEPTED OR
BEJRCTED ANONG THE SEVERAL STATES

| As has been ?reviausly Indlcated; in the years follows-
'ing the case of Sioux Ciby snd Pacific Railroad v. Stout,
hundreds of modern "things" and "conditlons" became accepted.
&8 attractive nuisances, Mozt of the stebe courts were hope-
lessly confused as to when to apply the doctrine, Several
states have refused to lend any recognition, while others
gave it credence under ong or more Jjudicial theories, Some

states refused to recognlze the docbrine on the grounds that



| 21

if negligence was an avallable rem@dy; there was no need to
- recogunize atbtractive nuisance ss a remedy. Some states |
enacted "Safe Place Statubtes™: fhs owner wmust provide &
safe pl&oe'fab chnildren régardlegs of negligence or tresg-
PESS. Other‘atat@s sa8id through thelr court decislons or by
way of legislative ensctments that even 1f the school distriot
did maintain en attractive nulsance, education 1s & quasie
governmental function, and one cannot sue the government
unless 1t consents to be sued. States that refuse to give
qmnéent to belung sued on.amy grounds are called “govérn*
mental immuhity" states, As will be seen laoter, Californila
is not & governmental immunity state. Californils, through a
nunber of statutes which have been embodied Iln several codes,
has glven consent to be sued for nepligence. This not only
- means that cltles and countles may be sued for negligence, |
but school districts, school boards, and schiool employees
may also be sued, | | |

Before submittling & summary of the states acceptlng
or rejecting the attractive nulsance doctrine, it will prove
fruitful to consider a digest of the doctrine from American

5 : .

Law Reports,” as followss

- Attractive nulsance is a subject on which there is no
wider dlversity of Jjudieclal opinlon, In some Jurls-
dictlons 1t is repudlated altogether. In others, applied

sﬁm@gie&n.LaW'ﬁegarﬂss Vol. XXXVI of Abttrsctive Nulsance

R

{San Francisco: The Hanoroft Waitney Company, 19%1) p. 37,
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strictly, in others adopted in a more or less modified
form, while in others it has been extended to such &
variety of forms and cases that it has lost its original
indentity. The courts which glve recognition to the
doetrine are not agreed upon the principle which under-
lies it and encounter difficulty in defining the doctrine
itbself, ) . _ S
. There has been a difference of opinion not only as to
whether the doctrine should be recognlzed or not, butb
also in jurisdictions where it has been accepted as to
the condition under which it 18 acceptable, S

Ordinarily, when people come on lands of others for
thelr own purposes, without right or invitation, they
- must take the lands as they {ind them, and if' exposed
to unseen dangers they must take care of themselves, and
cannot throw r@spmnsigility upon the person whose lands
they have traspassed.

- But in Hannah v. Hr;13h7 in & jJjurisdiction which folw
lows the attractive nulsance doctrine, a duty is owed to
- shildren of tender years, who are permitbed frequently
to lnhabit premises, on the ground that they are implied
- licensess, whom it is a duty of the property owner o
- protect agalnst danpgers which, to thelr childish under-
stendings, are latent and ln the nature of a trap. If
there is no duly owed by the landowner, there can be no
culpable negligence. There cannot be such & thing as a
negligent performance of & non-existing duty 1f the ouner
might reasonably antlcipate that children of tender age
be incapable of exercising proper care for thelr own
safety. ‘

Where a person maintains upon his premises snything
dangerous to life or ligb and of a rmature Lo invite the
intrusion of children, he owes them & duty of precaution
agalinst harm, and is liable to them for injury evengif
thelr own acts pub in operation its hurtful agency.

- One who leaves exposed in & public place a dangerous
machline likely to attract chlldren, excite thelr curi-
osity, and lead to injury while they are pursulng theig
ehildish ‘Anstincts, is liable for an injury susbalned.

®pogers y. Bowman, 115 Cal. 41, 41 A. L. R. 831 (1896).

THangan v. Erlich, 102 Ohlo State 176 (1921).

8Prig§ v« Abehlison Water Couwpsny, 58 Kan. 551 (189?5.

9Ee$t§rfielg v« Levis Bros., 43 La. Ann., 63 (1891).
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One who malntalns dangecous insirumentallitles or
appliances on his premlges of & character lilkely to
attract ohildren in playing, or permits dangerous con-
ditions to remain thereon with knowledge that children
are in the hablt of resorting thereto for amusement, is
liable for injury therefrom to children of tender yesars
who, from immaturity, cannot exeri%se the proper degree
of care for thelr own protection,*” -

One who leaves an instrunentality on premises where
children have a right to be (as a school), or where
children by reason of instinet are likely for some
apparent reason to be attracted, must exercise ordinaryll
care under all clrcumstances Lo prevent injury to them,”
The State of Washington has definltely accepted the
attractive nulsance dostrine in general, and in particular
it imposes llasbility on school districts for msintaining
attractive nulsantes, _ ,

The judgment in the ecase of Hubchins v, 3chool B;str;a&

Ho. 81 of Spokeme County,

Waghington, 1921, held that a pib

dug on the school grounds constibuted an attrective nuisance

to children of tender years. 3ince the hole was an alluring
temptation to & nin@‘y&ar'cl& boy to play there, the sohool
district was liable for malntaining this dangerous cendltimn;lz_
_ | The State of Kentueky will ai@é hold # school district
liable for attractive nulsance. In the case of Joues Savage

Lunber Company, et al v. Thowpson, it was hald,thét.&ynamita

 Ouateson y. Minceapolis & Northuest B
95 Minn, 477 (1905). : '

vllﬁautt Y. Look, 180 Wis, 121 (1914).

ilwamvgoggang,

lgﬁutahigs~g,‘§choql District No. 81 of Spokane County,
W0 wash. 548, 195 Pac, 1020 (1921},
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caps found left in the basement of the school bullding con-
13 | |

‘atitut@d an attractive nuisance¢ '
Eut Califarnia would not allow recovery in &btractiv@
nuiaanc@ unﬁar ‘the facts ln the Kantucky case, unleéss 1t could
he pr@ved that bh@ child wen a trespass&r. Howgver, Galifdrmi&
courts womld hold & school dlstrict liable in genersl negli-
ganaé fér‘laaviﬂg dynamite caps scabtered in a $ch®ol basement.‘
A tabulation of the forty-eight states shows that 2?‘
stateé have accepted the dochrine ih whole or in part, that
g@ st&teé”havavcom91etely rajected the doctrine, and that five
st&tes as yebt have not had any ne@eﬁaity for paésing-uponlthe
doctrine, Only one state; Texas, has court decislons both
accabﬁing and re jecting the attractiv@ nuisaﬂé@ décﬁfiné.'
Appendix A indics tes 8 atat@ by state Daint of viaw
on the attractive nulsance dactrlm@, together with &uwporting

aae agitations,

V. STATES RENDERING JUDCHENTS AGAINST SCHOOL DISTRICTS
POR MAINTAINING ATTRACTIVE NUISANCES

Two states, Washington and Kantuaky,'hav& isau@d’Ju&g« .
ments against sehoal‘distri@ﬁﬁ, hélﬁing that the school disw

tricts were maintelining en atbractive nulsance.

13Jonas oavag Lgmo@r ge m any, et al v. Thompgon, 233
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Thé 3tate of Californila has had many cases in attrac-
tive nﬁisahc@ filed against school districts,; but none of
them has ended in judgments against'hha school district,
According to Judge Woodward of the San Joaquin Bar Ass0c 1a=
tion, ‘“ince California has adopbed the a@cﬁrlne, a sitmatidm
could arise at any moment in California, given the‘gr@par
facts, where a plaintiff could be successful @g,w.s* a school
distriet in an actio&'?&ﬁ@d‘upﬂn attractiv@ nuisanae.“la
At first glance it may seem nominal to the California
educator that to date ouly two states in the Unlon have
rendered attractive nulsance Judgments against & school
dlstrict. it must be bornme in mind that once & novel form
of legal remedy ls initiated in & given state In the United
Btates, the use of the new remedy spreads rapidly into the
sisbter states. At first it 1s acoepted or rejected by the

local courts. If after a few years the case of noyel imprese

s16H s Found to be gound upon principal and ﬁufhority, and
fulfills a need of protecting person and property, it is
universally acé@yt@&, first, by th@,couwta; where 1t becomes
8 rule of law anaisaeenﬁly, by the local legislature, whers
it becomes a statute or a gectlion of the lonal state code
law, |

To illustrate the point that legal remedies; once

initlated, spread rapidly luto a wave of legal reform,

™

Judge M. G. Woodward, Superlor Couri, 3an Joaquin
Qounty. Opinion given in & personnl interview, January 16,
1956, Permission to quote secured.
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raferénse is made to the law school dissertation written in
192w\by.5u&gav&aym@hd Durme, Sup@rimé Court, San Joaquin
Gounty} - 'The hypothesis of that di335rtatimn‘was’based'u@on
"Theories as to the Survival of Tertz&otions,“l5 it dealt
with the effect of death upon the jursl relations between
the parties to a tcrt, where the one committing the tort
dled before the plalintiff recovered damages. The problem
in the paper raised the guestion as to what rights the
injured survivor might have, In 192b, except for four

]stataa;ﬁthe,Survivor had no right of action surviving
agalnst the estate of the decessed wrongdosr, This line
of Jjudiclal reasonlng was based upon the comaon law ruling
that & personal right of acbion died with the person. Such
rullng holds true today unless the right of aotion has been
kept alive by & statute, In 1956, thirty-two years later,
almost ali:ef the forty-elight states had pravidéd.by statute
for r@eov@fy;ag&inst the estate of the deceased wrongdoer,

Mor@_than}a hundred yeara-hava passed since the

courts ruled on the case of Lynch y. Nurdin in 184l. Vhen
Prosser wrote his Restabement, Seetion 339, in 1955, he
standardlzed the fundamentsl elements of attractive nuisance,
This provided the courts of the United States with an acaéyte&

aaﬁlinajof’rﬁleﬁ as to whét constitubes attractive ﬁulaanc@.‘

- 15gaymond M, Dunne, “Theories as to the Survival of
Tort Actions.' (Unpiiblished Juris Doctor disservation,
- University of California, Berkeley, 1924), p. 70.
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The gap b$ﬁWean;th&;anQi@nt common law rule of no dubty o
owed to a trespasser and the attractive nuisance doctrine

has narrowed gra&ély.



© CHAPTER 1V
| THE ATZRACTIVE NUISANCE 'DOCTRING IN CALIFORNIA

| - In order to undergtanﬂ the doctrine of atbr&ctive
nulsance iﬂ~0dlifﬂrni&, it might be well to include pertinant

1
s@@tion& of Witkin 8 Sunmary af Californias Law,

Hitkiu has sbre@saﬁ four ele&@nﬁa of th@ doctrine.
"ﬁne charagtar Gf the aaﬂgeruus instrumentality, its attrae»'
tivan@ss o ahilﬁr@n, the knowled&@ by the owner of th@
~ danger invalva& to a child, maw the mets of a third party
might affect such & ecase, and what bearing does knpwle&g@ of
the dsnger by @h@ injured;ehild have upon the case.

These elements affect recovery on the dﬂcﬁrine in
California, which follows three distinct theories outlined

in this chapter.
- I. GENERAL STATEMENT OF THE ATTRACTIVE NUISANCE DQQT&EN@WJ

A ahiid of lmmature years is @X§@at@d to ex@raisa only
such care and restraint as nart&lm& to childnoaa. A reason~

able person 1z expected to know this and to govern hia &Qti@ﬂﬂ‘

13..E. Witkin, Summary of Califoruis Lew (6th ed.,
Volgug, San Francisco: The Borden Priunting Gonpany, 1946},
B 7 . :

2 Bowdoin yv. Southern ?aaifig Ballroad Company, 178 cal.
634, 174 Paa. 66& (1918} .
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3 A child likely to bhe injured cannot be expécte&

accordingly.
to exercise the usual quantum of care, so a greater amount of
caution is necespary upon the part of one whose act might
cause the injury.
Witkin's Summery of California Law on Abtbrachlye
Nulsance, ‘The attractive nulsance doctrine or "the rule
of the bturntable cases™ grew up as an excepblon to the

general rule that the lgndowner owes no affirmative duby
of care to trespassers,” It has been stated as follows:

One who places an attractive but dangerous contrivance
in & place frequented by children,; and knowing or having
reason to believe, that children will be atbracted to it
and subject to injury thereby, owes & duty of exercising
ordinary care to prevent the injury bto them, and this
because he ls charged with the hkaowledge that children
are likely to be attracted thereto and are uswally unable
to foresee, comprehend, and &va%ﬁ the dangers into which
he thus knowingly allures them. . '

The doctrine involves the "balancing of opposing con=
venlences." In other words bthe dubty is to use "ordinary
prudence and forsslght bto prevent injury to children which
might be expected where it can be guarded agalnst, withe-
out placing undue burden upon bthe ;gnar of land and his
right to make beneficlial use of 1t. . -

 In other words,; it must be possible and practicable
to install safeguards or otherwlse prevent the danger

gani1l v. stone, 153 Cal. 571 (1908), 19 L. R. A.
(M. 3.) 1094,

QF0133~X‘ Californle Horseshoe Company, 115 Cal. 184,
7 Pac, 42 (1896); Barrett v. Southern Pagific Compeny, 91
Cal. 296, 27 Pac, 666 (1691); Lompton v. otendard Bread
Company, 48 Cal, App. 116, 191 Pac, 710 (1917); Waterwman V.
%iﬁﬁl%g Blecbric Compsny, 23 Cal. App. 350, 137 Pac. 1096
(1913)., ' ’

orse y. Douglas, 107 Cal. App. 196 (1930).

o AR

Kataoka y. May Departient Stores, 60 Cal, App. 177
(1943).

.7§a;@gdez Y. ity of Los dngeles, 8 Cal. 274 (1943).
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;xwlthout 1mp&iring the u&@fuln@aa of meceénary appliances, .
Thus , & turntable may be reandered safe by locking it; but
& pond or resarvalr canmot crdinarily be rendered -
inaco@sqible. . .

Klements of the attractive nulsance dootrine:

1. The attraction must be such that children do noﬁ
’ apnraai&te the &anger :

2. 'The attraatjan must be an artificial contrivanca,
» in a place where the landowner should kKnow that
‘enildren are likely so trespass

3. SBome courts say that the entry must have h&en
G&&S?Q by the very oogtrivgncﬁ itself, the
novelty of the bhing. :

sober of the instrumentslity. 4f owner of &

The ¢

thing dangerous and attracbive to children is not always and

hay

universally liable for injury to & child tewpted by the attrac-
tion, Hie liabllity 1s said to bear & relation to tﬁe,eh&r%
acter of the bthing, whether common or nabural, or arﬁ;fieiai”
and uncommon, and bto the comparative ease or aifficulty of
préventing dangelr without destroying the usefulness of bn@,
%hing.lo

- Liabllity attaches only when the thing is novel in
‘character, and 18 of such a nature as to virtuslly constitute

a trap for children because of thelr ignorance and inexperiencs,

8Peter& Ve BOW@JQ, 115 Cal. 3&; (1806}

9@. B, Witkln, gumnunary of 33ifornia Law (6th ad,,
Vol. I, San Franciscot The B@@a@ﬂ.?rimtin& Comp&ny, 1946}, ,
p. 7 ?* Hern&nd@x ¥. Santisgo O, 4. Assp., 110 Cal, App. 229 e —
(1930 . . ' , _

lOCahill v. at 2, 153 ”“1 5?1 (1968), P@t@rs v,
Bownan, 115 Lal. 3“5, k7 Pac. 113 (1896)
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It has been said thet the basis of the rule is ﬁhat
one person may‘hgve'a‘aang@rous contrivaence which, if not
properly gusrded, will ecsuse injury to oLheru, but §hat the
rule docg not apply where the apparatus, not naturally dan-
gerous to children; ls deslgned for the express purpoga'éf
having children play thereon., dchool playground @quipmenﬁ,
playground equipment on public or private properbty deoes ﬁ@t,
 then, cone within the operation of the attr&etivgvnuiaaﬂc@‘

1
doetrin@.'l

The attv&étivegegs to children. 'it is an essential
ingredient im an adtion‘baé@a upon the attractive nilsance
doetrine that a child should be abtracted to the premises by
- & natural curlosity and desire to play upen oOr with th@
aontriv&na@.lg

The doctrine has no application where the reason for
& ehild's presence upon Lremises is a request of an @ﬁplayeﬁ
of thé owner,'® Such would be bthe csse, for example, where
& gchool prineipal permitted a teacher to take pu@ilﬁ to &

factory, and while on the factory premises and ab the

115Q19méh'§‘73§d Biver Lumber Gomgﬂny, 56 le, &Dp.

o206 Pao, H98 \Ljf4) ,
12 kimm@r Ve Kﬁ&okereh&, 10 C%l App. f96 102 Pae,
k7. (1900}

- - 3gianinnd v. Campodonico, 176 Cal. 548, 169 Pac. 80
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iﬁvit&tion_af,hhé'f&atory owner, the ohild was iﬁjurad through R
the-faetbryfoWﬂer*é L&@k of &ue‘aara_of gome instfum@ntality
or aen&iﬁion; The c©hild GOul&’nét recover for attractive nui- =
"‘saﬁee bécausé:he Qa& an invitee and not & btrespasser. How=
~ ever, California deolsieons and dodes providé the ohild under
. these faéts adequate renedy against the factory for any neg-

ligence involved concerning the instrumentallity or conditvion.
A conbrivance must be more than merely attractive to
the child, zlt mast be novel in cha?actar,_QangerOug, and -
easily guarded., The one having control of tha-a@paratus
must b@ ﬁmder positlve dﬁty to revent childréﬂ‘from vlaylong

L
bi@racndl

The gggwladge.gg the owper of the dang@gw~§§Q §§§§gg£
: é‘ggggg,gggﬁx. In order that an owner of an attr&étiv& and
dangerous instrumentalidy be held lisble it must be shown
that he knows, as & reasonably prudent man ought to have
Rnowm; of the dangerous character of th&-comtrivance; Lig~
bility does not attach where the defect wes 1&tént.15 The
fest then of whether the school diﬁtricﬁ o its esuployees
‘  Will‘be held liable is found in the answer to the followlng

LIQueahion: Did the sohool district or 1ts employees know op

} 14&01@m0n'1¢ Red Rilver Lumber Qompsny, 56 Cal, App.
ez (1922). L

115Maraixbxg v. Dogiler, 161 Ccal. 403, 19 L. B. A,
(N. 8.) 1094 (1911).
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gﬁaula have known or foreseen the danger ragarding 8 pape
ticular inﬁtrumeﬁfality or conditlion on school property?

The welghlng of the question of whaet constitutes
ordinary care necessitates constant alertness, C mmon:

.ﬂ everyday wat%@ru call for the reusonuble pruﬂemce cf the
 common man, In technical matters, technically trained
individuals are used to tesbify when, in thelr particulser
field, & reasonably prudent man is exereising ordinary care.
There is & wide aifference of the quantum of care required to
opsrate a wnﬁ@lb@rrow, a steam locomoiive engine, or an
stomic reactor.

Likewise, the owner of an instrumentality is not liaw-
ble where the dangerous condivion is created by the inter-
vening act of & third party, or where the injury does not
daeur in the natursl course of the play of the ehilﬁren, but
results from the wmalicious mcts of another child, If & pupil
is Sltting.ﬂn:ﬁ sohool window ledge during recess or lunch
iime,'anﬁ ig pushed of £ and iz injured by another pu@il, th@
échoal district is not liable for the wanton or careless act
of interventlon. 1If a high sehool'stud@nt shesls chemicals

from a school store room, takes them home, and an lnnocent

neighborhood boy plays with these ehemnleals and 1is injura&,
_the schoel district is not liable for an intervenlng act

based upon laroceny.
How@vev, a1 ownwr of & dangerous inotrumeatality is

not excused bhecause of the fact that the eemtrivanee is set
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in motion by the act of other chilﬁren,.an& that one of them .

who was injured had b@ 71 dﬁtrdatﬁﬁ by the faet that such

16 v T

; childrmﬂ are mlaylng thereon. It may n@cesgit&t@ many
ehildren to start the momentum Of & turntable, but that
does nol lessen the limbili%y of the ownsyr of the turnxable
for maintalning an attracﬁlva nulgance, merely because only

‘one child was injured. As in the case of gelomen ¥v. DBed

ﬁiv@r_ggmbar Company, thirty children may be playlng with |
& plece of playground equipment on a school ground. When

the scnool bhoard h&d first purcenased the play apparstus it
‘had baen qilurin and abtbractive to children. 48 the years
rolled by v defect In the egulpment occurred, and some woll-
meaning temcher without informing his immediate administrator,
took 1t upon himself to chenge the nature of the equipment.
It now was not only an alluring hut also 2 dangerous Gore
triv&n&@.'lﬂgr@ & teacher changed the nsturs of the play-
ground @quipmént g0 that it becams an attractive nuisaﬁaas
The school in sueh & case would be held lisble in attvactive
nuisaace if the ehild wéra an after-school~hour tv <oa$ser~~_

15
~and in any evenb--for general n@gligemce.lf

The knowledge of the injured ghild. The attractive

st

nulsance doctrine applies only where the instrunentality

, 16&agretg W §Qatherg Pacifle Compsuy, 91 Cal., 296
(1891).
17§o omon g; Bed R2iver Lumber Company, 56 Cal. App.
742 (1922).
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which causes tha'injury is 8 novel and-déng@rous appliance,
the consequences af»whiéh are not fully ¢ mgr@hund@d by Lhe>'
infant miﬁd; It does not apply where the imstrumentality is
of such & nature that all ncrbcnﬁwwavwn children-~are prew-
sumed. 4o have kmmwladge‘of the deanger attendling its uase, orv
where the circumstances of the cage show that the lufant had
knowledge of the danger.;g

Matters of common kaowledge are not considered as
instrumentalities or conditions within the purview of th@
attractive nuissnce doctrineg, dalifornia will not rchgmize
such'oommen dangers as ponds, pools, playground equipnent,

automoblles, stoves, fires, ladders, sldewalks, streets,

bulldings, . trees, bridges, and & host of other common things,:

places, or objects, as instrumentally abtractive nulirances.
California consldesrs that psrents of ordinary prudence ahd

care have ralsed thelr children with ressonable care snd a

full appreciation of the foets of the common dwn ] af'lifeg'

It is the uncommon, the man-mede artlficlal contrivences and
conditions only, that will susiain the doctrine.

If @ child knows tzé danger, how then ctn he be a
child of "innocent and tender age" thet was allured to his
pé&il, innaé@ntly? The novelty of the ddﬂ?@b, 1in lejformia,

muqt he guch Lnﬁt no reasonable man could presume that a8

183@.

- retl v. Southern Pacific Coupany, 91 Cal, 296,
27 Pac. 666 (l&?l). ‘
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¢hild of tender years would have kuowledge of its inhsrently

dangerous qualltles. .

II. THE THREE THEORIES OF BECOVERY ON ATTRACTIVE
| NUTSANCE TN CALTFORNTIA "

California court judgments on the attractive nuisance
dootrine have heen bused upon three theorles and twe limita-
tions on those theories,; as followsy

C1l. The original theory supporting the abtitractive
nuisance doetrine in Californla ls thaet the owner
or possessor of & dangerous conbrivavce 13 under
& duty of antlelpating that children of tender
vears will be attracted to it, gel upon, use or
play with 1t, and because he 1s under a duty of
antlicipating that result, he is chargsd with the
Turther duty of guardling ageinst the danger whioh
children thus encounter, a

2. The next theory that bthe California courts develw
oped is that the sppllance or conditlon which ig
dangerous bub attractive to children too young to
appraciste the danger, is in the nature of & Lrap
for thew, This is an exception to the welle
recognized common law rule that no duby exists
toward @ trespasser except to refraln from wile
fully or wantonly injuring them. However, If
enything which may properly bs. regarded as & trap
1is maintained on the premisges under such clrcéume
stances as to indicate a reckless disregard for
the éafeby of children whose presence may he
reasonably anticipeted, although they may be
trespassers, bthere is liability for resultant

injury,

3. The last thecry developed was that the attractives
ness of the dangerous ocontrivence acts as an
implied invitatlon to children to approsch and
use or play with 1%. Under this theory the
children are not consldered as tresgpassers but
as invitees, and entitled to the protection
afforded by law to invitees: Aun owner or pPosw
seggor of premises owes invitess the duty of
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maintaining his premises in & safe condlition and
of exercising reasonable care to protect them
from injury. BHReasonmable care, as applied to
attractive nulsance, can be exercised by baking
into consideration the propsnsities of children
to play or meddle with a dangerous contrivancs,
the ability of such children to afgr%ciate the
danger, and their power to avold,

In Chepter V the court rulings from several selected
cases will be analyzed in an attempt to reconclle the use of

these fhree thﬂ@fias by the Califormia courts,

g

‘ 19§d;;fcrnia Jurigprudence. Vol, XIX of Attrsctlive
Nuisence and N@g”Af : '(ban Francisco: The Bancroft Whitney
Conmpany, 1925




CHAPTER V

INTERPRETATION OF CALIFORNIA CODES ON ATTRACTIVE NUISANCE
 AS APPLIED 10 SCHOGLS

- As previously sbated, the attractive nulsance doc=
trine 1s ineluded within the field of negligence. This
Tield, ln California, is intar@r@had in three distinct
codes: the Joverument Code, the Motor Vehlecle Code, and
the Education Code. '

& short historical leglislative review wlll show ho&

-~ amendments to these codes have brogdened the liability for
- megligence agalnst scheol districts, their offlcers, and

employees,
I. IN GENERAL

IThe dectrine of non=-liabilip

well-established throughout the United States that school

for tort. The rule is

districts are not liable for the negligence of 1ts officers,
agents, or employees while acting in a governmentel capacity,
in abgence of a statute expresaly imyasing such liability.

Immunity from liability is based on the theory that the state

. g 1
is sovereizn sand cannot be sued without its consent,

' Lawin H, Borchard, "Governmental Liability in Tort,;
3% Yale L. Bev. 1 (1924).
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The California rule on school tory 11@bilitx.  Accord-

Ing to Dr, Rolla Hamilton, De&n of the Unlvmrmity of Wyomlng
Law 3chool, Californta is the only state in whioh 11ability
is impos@a on mGﬂOGl districts by eXpress Statutory proviw

slons. Three statutes in this state relate to the questi@n

@f 1iability. Fir&ﬁ g@vargmen‘ QQ@ sactions impose 1iability

caused by dafmotive or &uﬂ%ﬁ?@ﬁﬂ c@mditimns af bulldings,
grwunﬂs, works or property of the school district if the can?‘
dition is not remedied after a reas@n&bl@Anoticﬁ;vgeaen&, a
seatlon of the Hotor Vehiele Code which make$ B schéél dig-
trict liable for injuries or dmm&g@ caused through Lha negliw
‘“&@nt an&ratio& of a motor vehlcle owned by the dlstrict; and
third, a pr@vimien in the Education Code to the effect that
& school district shall be liable on account of injury to
person or property arising because of the n&gligense of thﬁ
district, ite officers or @mploy@es. -Taklng these sectlons
teg@thar they amount to a complete repudlation of the géﬁéral
rule of g@veémmenﬁal‘immunity, aﬂd’plgce school districts in
Calliforania on th@kﬁamé b&siaief’liabiliby a8 in&iv%du&ls or

eﬂrparatimns.g

The liebility of Leschers in tort. The general immu-
nity from 1iability of districts in tort~--if such exlsts~~does

ERosert R, Hamilton, and Paul R, Morb, The Law and
Py blia Education (Chicage: The Foundation Pr@aa, l?&l);
Ppe 269-270,
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not extend to employees:of the district, Everyone, regard-
less of his position; is liable for his own torts. While
teachers enjoyva measure of immunity from liability for
reasonable gunishmanﬁ of pupils, that immuniby does not
extend to linjury Qmioh is ocsused through wilful acts of

n@gligenaa¢3

 The possibility of negligent action by teachers 1is
very great due to the number of activities in which pupils
ang&gé a8 part of the school wark\&nd extra~ourricula
Pfﬁgrﬂms.a injuriéﬁ resulting from manusl training, laboraw
- tory wdrk; and physical tralning have been the sources of a‘
great number of negligence sults against both the district

- and te&eh&r,E' In other worde, a very hilgh degree of care

in supervision is necessary if the distriet or the teacher

is to escape the charge of negligence.

II. BTATUTES IMPOSING LIABILITY ON SCHOCL DISTRICTS
FOR NEGLIGEN

. A review of partinent code sections dealing with

gechool diatfiet 1liability will spscifieally show thatvall

‘ Bﬁobmrt B. Hanilbon, and Paul B, Mort, The &Qw and
‘ﬁgpiia Eduoation (Chicago: The Foundation Press, 1941),
PR 73”4 5. : -

5Md5at:ranggalo v. West Side Union Hish School District,
2 Cal. 24, 5% l+2 Pac. 24, 634 (1935). '
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school distriets, théir_&fficers,’an& employees may be liable

for negligence,

Legislative history of statutory liability for negli-
 genge agalnst school districts. Up to 1873 California had

- made no provision for a school dlstrict or its employees to
___he sued forWnegligance.i Neither the early State Constltution
noy the statutes provided for redress of any type ag&imst'a
school distriot. However, in the 1873-1874 Amenduents to bhe
Codes, & statutory provision was first legislated to this
effect:

»ereBChOOL boards, trustess.,..are liable for any
Judgment againzt a2 school dlstrict feor any salary due
any teacheér....on contract.

In 1923, California by statute permitted s school
district to bes sued for magligenaaz
«ove8Cho0) board.,..ls liable for salary due any
teacher on contract..,.and for any Jjudgment against
the district on account ¢f any injury to any pupil
because of thg negligence of the distriet, 1lts offlcers
- or smployees, _ '
In 1931 the School Code, gection 2,801 was amended
| broad@hing scheol districet liability for negligence, thus s

&6,
Amendments to the Codes, lS?Bwl&?% (Saaramente'
G. H, Bpringer, State Printer, 187&), p. 96,

7gtaﬁutas and Amendments to Codesg of Califprr y 1923
(san Francisco: ‘The dﬂncrmfb Whitney Campwny, 1923); p. 298,
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School trustees....are liable &8 such in the name of
the district for any judgment against the district on
acoount of any injury to person or properity because of
the n@gliggmaa'ef the district, or its offlecers, or
gmployees.,

In 1943 the Sghool Code was agaln revised, The tltle S

of the codé was changed from School Code to Education Code.

Section 2,801 of the School Code became sectlon 1007 of the

 present Rdusation Code, affirming school dlstrict liability

for negligence as first sodified in 1923.7

sede, 53050, definitions., As used in this

article:

1, M“Person'" or "publich includes a pupll attending

public schools or any school or high school
district

2. "Public building® means any public street, high-
way, bullding, park, grounds, works, or property

3. "Local ag%gay“ means any oity, aduaty,-crvsehool
district.” o

Vegehool Code, section 2.801, amended by Statutes,

1937, o, 414, Statutes and Amendments Lo the Codes
(Sacramento: State Printing Offlce, Harry Hemmand, State
Printer, 1931).. ,

'gﬁduaatiog Code, section 1007, enmcted 1943, based on
former 3chool Code, section 2.801, as amended by Sitatutes of
1931, Political Code, section 1623, as amended by Code
ts, 1873-1874 (San Francisco: The Rancroft Whitney

Amendmen! v
Company, 1943},

, 1D§estls~§§yot&t@é Californis Codes, Goverument Code
53050 (8t. Paul, Minnesota: West Publishing Company, 1955).
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Gogarnmgg& Jode 53081, Injurias from daggerous or.
§ﬁf@ctige condition of Eﬂ%iég.gmgggkgx baais of ijabil

& local agency is liable fer injurlies to p@rsans and
property r@sultiﬂg from the dangerous or defective con-
dition of public property if the legislabive. body, board,
p@rsom‘autharizaﬁ to remedy the condition:

1. Had knowledge or notice of the defective conditlon

1

2, Failed for & reasomable time after ascguiring

o ‘knowledge or recelving notlee; falled to remedy
the condition or take action ressonably neces- 11
sary to protect the public agalnst the condltlion.

Unaer these two ]0varnma t

Code wﬁ&tl@ﬁ@ 8 waalth of

cages 9ximt in.Callfarﬂia holding & politleal subdivision and
its offlcers liable for %Qrt.l" California law school reviews
amply illustrate carefully selected cases distingulishing

between negligence and nulsance as these doctrines apply in

13

practice in cases of municipal tort liability. Tné*easas

are legion under these statubes where school districts have
bean held liable in negligence for maintaining dangerous

Gonaiﬁionsgl&

Alypig., 53051,
lgBartgn L. Gorman y. County of Bscramento, 92 Cal.

App. 656 (1928); Schuidt v. gibx of Vall@ g, 122 Gal.,Avp. 5
10 Pac, 2d, 107 (1932). | ! ’

13L®on.?hmma$ David, "Municipal lebiliﬁy in Tort in
California " 7 u@. C‘&%La Lo ﬁ@‘fu 214 (1933) vide 6 30, Q@lo
L. Bey. 255 (193295 12 So. Cal. L. Bey. 127 (1939); 26 g cel.
L. Rev. 135 (1937).

-Lél“whiﬁ%ford y. Yubs Gity Unien Hieh School, 117 Cal.
App. 462 (1897); Woodman V. Hemet Union High Scheol Distriet
 of Biverside, 136 Cal. App. 54k (1933); Castro y. Suttex
Cr&ak Unlon High School Disbrict, 25 Qal ADPD. Rd, 372, 77

Pac. 24, 509 (1937 7 Boyce v. éwg,Diega Union Hieh bchsol of
Ban Pleso Counby, 215 Cal. 293, 3 Pac. 24, 30 (1931).
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It might be well to add & word concerning school board

members liability under the Goverunment Cods.

Government Code, 2000, Whenever a sult for damages
resulting from: -

I Injuries caused by or due to the jnﬂffleieney or
' Inconpetency of any appointee or employes or any

__ bhoard or any menbeéy thereof, or:

2. Negligence In failing or neglecting to remedy the
dangerous or defective condition of any public
proparty, or take such action &s 1s reagonably
necesgary to protest the publlic agalnst the con-
ditlon is brought agalinst any board member, the
cost of a@f@n&ing the sult, lncluding &ttorneys
fees, actually expended in the suit, is charged
agalnst the occunby, c¢lity, or school district of
which the member was an officer, if the member
had neither knowledge nor notice of: ‘

(a) “The inefficlency or lncompetency of the
ppointee or employee ab the time of the
Lnjury, op:

15

{(b) The dangerous or deéfective condition,

Hotor Yehiocle Code, 400. Liability of povernmental

The Stete and every county, cliy and county, muniei~
pal corporation, the State Insurance Fund District
irrigation districts, school disbricts owning any motor
vehicle 1s responsible 1o every person who sustalns any
damnage by reason of dsath, or injury Lo person or prop=-
srty as & result of the negligent operation of any sald
motor vehlele by any of ficer, agent, or employee acting
within the scope of his office, agency or employment....
and asg such..,..any person 80 Injured.,..may sue in any

15 West's Annotated Californie Codes, Government Code
2000 (3t. Paul, Minn@scb&. Wegt Puoliublnm Comoamy, 1985).
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court of compatent=juri§gic%ion in this State in the
manner directed by law,

‘ Mﬂt9r~Vehiole'Q9§g section 400 also @r@vlﬁes that the
person or school district who may potentlially be defendants
in such a negligent action may protect themsselves under this

secbion with liability 1nsuy&nee‘l?

Code, 1007. Liability for persomsl imiury
and property damages, claim for dameges, time for fillng,

The governing board of any school district is liable
a8 sueh in the name of the school district for any Jjudg-
ment against the sehool district on account of any injury
to person or property arising because of the negligence
of the district, or its of ficers, or employees in any
case where & verifled clalm for damages has been pre-
sented in writing snd filed with the secretary or clerk
of the sehool district within,...days after it hasg
oceurred, The c¢laim shall specify the names, addresses
of the claimant, the date and place of th@’&caigant,zan&
the extent of the Iinjuries or damage recelved, u

Edmiatgan

As stated by Hamiltonl? thie California statute
Hducatlon Code, 1007, places a direct respomsibility upon
school districts, their officers, and employees, for the

t@rt’ofvn@gligance committed within the scope of the business

16%%8%'8 Annotated California Codes, Vghicle Co@g ,
Loo (3t. Paul, NMinnesotas: West Publishing Company, 1955).

1?ﬁatem Y. Bscondido Unian.ﬂi&h c%éollDi&tblut 1333
Cal. App. 725 (1G3?), Heyers v. Hoplend Elementery bahaql
District, 6 Cal. App. 24, 590 {1935}, ,

, ' 5 Anmobated Californis Cog@g, Educatlion Code
1007 (3¢, Paul Minnesota: West Publishing Company, 1955).

980bert ®. Homilton, and Paul . Mort, The Law and
Bdueation (Chlcago: The Foundation Pra&o, 19&1), ’

Publig
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‘aanduataéon‘ There is no doubt that under the statuta.
 §Qheol$_and aohool pér sonnel are 11nb1@ for thejr negligent
agﬁa;%l. One whc supervises, as in the case of & L,;vhar,
éwas & duty of eara,?? but the quantum of care is nolt thab
bf‘thsZteaeher-bﬁing bouﬁﬁ to such a degree of care as to

 ‘&ﬁLiQiUHtG nogligena@.?B

gWO other fducmtlmn Code sections are of importance

R @duca@ora and administrators:

gﬁugdgioa &QQ@ lQZ’v
No me%b@r of thﬂ governing board of any school dis-
“trict shall be liable for accidents to ohildren ¢ g0 ing
to or returning from school, or: &m ‘the pl&yérounds, or
- dn. Gonn@ction with school work.

Bducgtion Code 1026 is to be comwtruw& thd@ the board
»m@m%@r hud no knowledge elther af the negl;g@nee @r of tha
maintens nce of &n attractive nulsance, nor haed the board
tak@n any official ccgnﬁ&&nc@ of it-~assuming that neglly @n@@

- d4id axlst.__mbthing in this sectlon can be eaﬂatruaa to mesn

20, !oodm&g;v; Hemet Gmien Fiﬁh Johool Dzbtrict of
Riversida, 13 Cal. -App. 5&4 (193@).

2lyoithiardt v. Board of Educstion of Tubs Cit ,'“ 43
Cal, A}pr 26., 62‘39 (19)‘1‘1}d : :

REG a”o..&t Y 5an.Frnnaipco Uﬁifl%&.uﬂﬂ@@l District
56 cal. AQU; 24, &@O 133 ixc. 24, 6% (12&3)

ZBPwaca v. Long 8@&0& Clby Hign obaol Dwsbriat, 58
Qal App. 24, 566 133 ?&c. zd 260 (19&3) '

BQWQst s ﬂ~ﬂ0b&uﬁ§ ¢alifornia’ Podea, m&goatjoﬂ Gode
1026 (mt Paul Minnesgota:l Wth Publiﬁhin& Cmmp&ny, 1955)
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that if in his official aapaclty 8 bhoard member was awsre of
neglligence, h@ would not be open to 11&h111éy.25

Education Code 1027 clarifies and sustaing the posl-

tion taken in Bdueation Code 1026:

No memb@r of the governing board of any school di%trict
shall be held personally liable for the death or injury
to any pupil resulting from the partlecipation in any

,77,,7,,7,,,,,,,ﬂ"ﬁcﬁmﬂﬂr\vn oy obhay aotivity to- whinh +hm,%11ﬁ41 hag haen . -
e SR S R ) N RERE ‘y WohA B hd y W“' AT

l&wfully asslgned unless nmgligenae on the nmrﬁ of the
member of the goverﬂ%g& board 1s the proximate cause of
the injury or death.

Juctian 1027 merely raat&ﬁes the general rule th&t
evaryon& 1s liable for his torits. No one has immunity for
his wrongful act if he be the proximate cause ¢f the injury,

Since llability for neglig@ﬂce‘iﬁ'impesaa by statutes
upen school dlstriets, and since a céusa of aaﬁion under the
attractive nuilsance theory 1s based on g&n@ralvm@gligenée, a
cause of actlon under the attractive nulsance doctrine could
be m&intained ag&inat a gohool district by virﬁu@ of these

congent~-to-be-susd staﬁubes.z7

25

Judge M. G. Woodward, Superlor Court, 3an Joaguin
Gounty, in a personal interview, Januvary 10, 1955, Perw
mission to quct@ gecured,

zéyast 8 Annotated Califcornia Codes, Edvcation Code
1027 (3t. Paul, Mimmesota: - West Publishing Compeny, 19559 .

2?3. Prank Coakley, District Atﬁorm&y, Aiame&a'County,
In a 1@@@%? d&bbd, Auﬁu«b 24, 1956. Permisslion Lo quote
secured,
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ITT. SELECTED ATTRACTIVE NUISANCE CASES
ON OFF-SCHOOL PROPERTY

Although the California cases on the doctrine follow
three clearly defined theories as given below, university

law reviews illustrate two supplementary btheoriés. Broadly

33

7;V§P?ﬂkiﬁ§»1tbﬁiﬁwc,suypl@m@ntary theories are in the nabture
of 1imitatimns. They are elemental requiremenﬁa,fg,ﬁzgg qua
non, to bringing an action in attracﬁive nuisance,
The thrae baslc theories ares:
1. The owner of the éontrlvance is boundvta'antiai~
pate that children will enter and be E&rmaa
2. The applianaa or condition is in the nature Qf a
trap, the peril of which 1mmatﬁre @hil@r@n do not
appraciste | |
3 Th@ attrdcti@m acts as an impTied 1nvitatlon.
The two supplementary theorics ares
1. 7he &ttractive nui sance must be artificisl and
man-mnade
2 The owner must not bafbufa@nﬂﬁ with cogts which

would destroy the use of the thiﬁg,za

zghugen@ Garfinkl@, "Torts; Ghildren: Attractive
Nuisance in California: Trap Dﬁetrin@ Ayplied to Childrens
Reztatement of the Law of Torts, Section 339," 41 ¢al. L.
?ev. }38 (19;3), pp. 138-142; vid 24 50, cal, L. Rev. Tsol
1951 .
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Ihe cases where the owner is bound to spticipste that

children will eunter and be harmed.

Joseph Coll Barrett, by his guardian, etce. v. Southern
Pacific Rallrosd Company, 91 Cal. 296 (1891). An eight year

old boy played upon the rallrozd company's turntable, which

st 4y diena R 4 i % . -
2 4 AL NS RA &R e

3
SE

g2

b
which had to be amputated. The rallroad company was held
liable for maiﬂtéiming an attractive nuisance, The court
held thet the railroad ahbuld hava reasonably antieipate&

" that chlldren would play ﬁpon the turntable when 1t was
‘unguarded. This case, B&gr@tﬁfﬁ; Southern Pacifiglﬁaiirgad‘

’ éomgéhi;w189l, was the flrst California case on attractive

29

nuisance.

The cases where the spplisnce or condition is in ithe

nature of a trap.

Long y. Standard 01l Company, 92 Cal. hop. 453 (1949).

The 3Standard 01l Company excavated a pipe line ditch near &

29J05@ph Coil Basrrett, by his guardisn, etc. Y.

Southern Pacific Rellvoad Company, 91 Cal. 296 (1891).
Other cases holding that the owner must reasonably anticie
pate that the thing 1s dangerous to children! @ggﬁ%,z. '
Southern California Ldison Compeny, 120 Cal, App. 107
(1932); Plerce v. United Gas & Electric Company, 161 Cal,
176 (1911); Canill v. Stone, 153 Cal. 571 (1908); Lambert
¥. Western Pacific RBallroad Company, 135 Cal. App, 81 (1933);
Clark v. Pacific Gas and Rlectric Company, 118 Cal. App.
bl (1931); also see for a good review on the Abtbractive
Nuisance Doctrine, 19 California Jur%s‘rud@nce 625, et sed.;
9%*: { i

and Norse v. Douglas, 107 Cal. App. 19307,
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elvy rési&antial ares. R&in'wét@r'and mud filleﬁ this ditch.

A Eour e ar old wande”ed away from its home and was drowned
in tha‘wat@r~filLud excavation, The ccurt held that this
accumulation of Qater;aogld be olassifled as‘a trap for

children of young and tehﬁer,y@ars.3o

R P T 2 " :
the Californis cases where the atirsction scts ag an

- implied invitation.

| Faylor y. Great Zestern Quartz Mining Company, 4% cal.
App. 194 (1919). The Great Rastern Qu&rtz Mining Company

cwneﬁ an abendoned ola mine twenty-{ive leet off of & hibhw
way upow which school children vasased delly, dﬁSLﬁg Bchaol
childran oftenzentefe& the mine, and played on the ore cars
in the meny tummels. Due to winter ralns, one tunnel caved
into a stope. An eleven yeer old boy entered this btunnel
and disappesred, Later, hig body was found in the stdpa;
The ccurt held ag follows:
1.  One Laeory upon which the atiractive nulsance
- rests is bthat the attractiveness of . the dangerous
conbrivance or machinery raised an lmplied lnvi-
tatlion to children to ga*upmn.the praperty.
- If, therefaore, the owner places something
which is easlily accessible to c¢hildren, and

which is alluring and attractive to thelr child-
ish propensities, and excites their curlosity to

, 3Qf ng v. Standard 011 Company, 92 Cal. App. 455 (1949) ,
Other California cases that follow the trap theory on Attrac«
- tive Nuisance are Loftug v, Dehail, 133 Cal. 214 (1941); Crane
Y. 3wmlth, 23 Cal. App. 288 L Pao. 28, 356 (L943); and King
y. Simmons Brick Company, 52 Cal, App. 24, BB6 (TQQ?),
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play, it in effect amounts to an implied invi-.
tation to come upon the land and play,

2, By reason of thisg implied invitatlon4aueh cases
arg sometlimes sald to be within the general and
well-gsettled rule of law that the owner or occuw

- pant of land and buildings, who by invitation
 express or inmplied, induces persons Lo come upon
“his premises; is under a duty to exerclse ordinary
gara %i render the premises reasonsbly safe for
hem,

Cases holdine thab the atbtractive nuiseance must be
artificisl and man-made.

Beeson v. Ciby of Los Angeles, 115 Cul. App. 122 (123 ).
Pactse:

- A ten yéar old boy was playlog in the clity streets
after a strong rain, the gutters and sewers were flooded,
The boy, while playing, fell into a storm draln that had

~whaen left opsn by the eity employees in order to permit
the street and gutter flood to subside, The boy was
drowned.

Held:

In order to constitubte an attractive nulsance there
must be an appliance or contrivance that is artifieclal,
uncommon, dangercus and constituting & trap for 8 young
child, the which can be wade safe without destroying lts
uaefulness.

Judgment for the Plainﬁiff.Sz

31nglar ¥. Great Bastern SQuartz Minlng Company, 45
Cal. App. 194, 1587 Pac, 101 (1919); also on implied invita-
tion, Bradley v. Thompson, 65 Cal. App. 226 (1924). The
cages quobad within the courts opinion in the above case of
Faylor v. Grsat Bastern Quartz Minine Company are leading
gages In both Utah and California on the attractlve nuilsance
being an implied lavitation to the child to enbter the land.

32

““Beesen v. Ciby of Los Angeles, 115 Cal. App. 122
(1931) . :
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A Californis Lew Review commenbary on artificial

waters within the attf&et&ve nulsance doetrine, étates:

In California. th@ application of the doctrine to arti-
ficlial waters 18 in confusion, In the leading cas
Peters v. Bowman, the Supreme Court of the State helﬁ ~ R
that Lhe theory could not be applisd to natural waters. ‘
Tpnls wes held inapplicable in Polk v, Laurel Hill
Cemetery Associatlon, wherein the court said that this

was an obvious danger, but added, that it was settled
- — —in Peters v. Bowman case that a pond of water, whether

ﬁ%ﬁural or &rtlficlal, is not to be included in the .
same class with turnbables and other complicated

nachinery.

But the atbtractive nulsance docbrine was applled to
2 body of artificlal water in the Sanchez v, East Coptra
gs;a Irpigation Company: in which case the court sald
. that a body of water, an lrrigation ditch in which &
'”*ahilﬁ wag drowned because of a siphon hidden in the
dltech, "1t was a concealed contrivance which no one
would suspect.® Bub to show the inconslstency ln these
cases, In Hernandez v, Santiage Asgoclation, recovery
was allowed for & Qrowning in an arvificlal body of
water, "because," as the court 0%§ned, *tnere were
wnugual hidden hezards therein,® ,

The stand taken in Peters v. Bowman on natural waters

is supported by strong law review articles of the University
of Pennsylvenia and the University of Illinois:

Most courts refuse to apply the doctrine to water
courses and pools, for the danger therein is apparent
even to children of tender years. They know that
water is dangerous in large bodies. The denger 18

335, H. B., "forts, Negligence: Attractive Nulsance:
Bodies of Water," 26 Cal. L. Bev. 159 (1937). In connechtion
with artificial waters and attrmctiva nuisanc@ vid@ leading

California cases: Polk v. Laurel H cemetagx Asgociation,
32 Cal. App. 624, 174 Pac, B1B (19 Sanehez . Las ontra

Costa Irrigation Q ompany, 205 Cal. 51) 271 Pac. 1060 (192

Hernandez Y. m&ﬂti&ﬁo &asoci;tian, 110’Ca1‘ App. §29,d29$a§ac.

875 {1930)7 dez v. City of Los Angeles, 8 Cal. 24, '
8 Pac, Ed, 9 1?3?7 Peters v. Bownan, 115 cal, 345 (1896) .




53
clearly apparent to children b@cause thgg is tvped as -
aommon to nature and hence known to all. ,
Ihe capes where the QW@P? gw burdened with eo%ts whioh
&gstrox the use gg,ﬁhs thing. _ , S —

Heury Peters v. C. B, Dowman, ;mg_ggm, 3hs (1896).
N T
lot by the natural run-off of rain water from high ground,
@h@ courtvhelﬁ'that there is no just rule to cempal proparty
owners to surround a nmatural baﬁy of water with an impenebra.-
ble wall. To safegusrd all such naturel waters from trese
passers would burden adjascent landowners with axcegaive
aa&t&‘aﬁ |

Margaret Jane Puchta v. N. Bothman, 99 Cal, App. 24,
#ﬁw (1950). uhile & new bullding Qas partially constructed;
the e&ntractcr ordered the removal of @ protaotive barricade
around & second floor ventilation shaft, This shalt was
eeﬁplah@ly concasled by tar paper. hocess to the second
flaor was easy for many children who played on the second
fleoor, as the stalrway was complete, A ten year old glrl,
while playing with companions, stepped on the tar paper
concealing ventilation shaft. Although she suffered ﬁarm&w_

nent injury; tha court refused to grant her the jJjudgwent.

3&1111n0;s Law ﬁgx. 67 (1935) and gee 82 ﬁﬁ;x, of
Pexm. L. Bev. 67 (193’“’)-

35H@nrx Peters v. C. B. Bowman, 115 Cal, 345 (1896).
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The court held that an unfinished building has none
of the characteristics of turntables, moving cars, ete.
If the owner of & building hecome responsible merely
because children were attracted, it would burden the
ownershlip of property with a most preposterous and - . .
unbearable welght., It is evident that any barricade
at the foot of the stairway of the bullding, of suf-
ficlent size and strength to keep children from going
upstalirs, would destroy the very purpose for which
stalrs were being bullt and retard the completion of .
the bullding.

Even under thﬁ attr&etiv& nuisance daatrime the owner
ig not expected to destroy or impalr the usefulness of
the property in order to safeguard trespassing children,
This being 80, then he surely camnnobt be held to such an -
onerous duty where the property is not an atiractive
nulsance, the rule belng that an owner 1is g@é@r‘mo duty -
to keep his property safe for {respassers.

Héwever, one Jjudge dissented and gave his reasons, as
followss:

The complaint states a cause of actlon under the
atiractive nulsance doctrine, The defendant knew that.
the plaintiff played inside the bullding, and that the
tar paper concesled a hole, nor did the plaintiff have .
knowledge of this concealment. This concealed peril was
a8 brap.. The removal of a plece of tar paper would not
burden the owner with & preposterous and unbearable
weight or any appreciable welght at all, partlicularly
when measured agalinst the llves and safety of littls
children known to play in the bullding,

With knowledge that little chlldren played in th@.
bullding, the defendant covered the entire floor with
tar paper, including the ventilator opening, thus -
glving the deceptive appearance of a safe flooring

- to the ventilator opening, and the minor plaintiffl
decelved by this appearance, fell through the Gpenﬁng,
thus spring&ng the trap. . _

37

I would reverse the Jjuldgument.

. ‘3§ma garet

Jane Puchta v. N. Rothmen, 99 Cal. App. 24,



IV, UNSUCCESSFUL ATIRACIIVE NUISANCE ACTIONS AGAINST
CALIFORNTA SGHQaLfBIaTEiCTS

3

The faot tnat we do not have a Caiifernia deeisicn in
abtr&atlve nuis&na@ f&voring a pl&intjff agalns L a,sehoal
district means that the &ttornay for the pl&intiff’child
__failed to allege

and pr o*e ong . oy
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elemerits r@quiredgtc_sustain an action under thé dastrins;BS
A few of the unsuccessful attractive nuisance aase&*z
tried in the Callifornls courts are réviewed;aa‘fmllowsé
EQ@Q@,@. Long Beach City ﬁ;gﬁ,ﬁgheollgisﬁrﬁet, 58 gal.
ggg._gg, ﬁé@'(;2&33¢ Two high school boys over f@ur%@en;ye&rg

of age pilfer@ﬁ eh@mi@&ls from & high school supply room,

The two boys experimented with the stolen chemiocals in a
garage at the home of one of the b@ys; A yoﬁng boy, e;avén.
years of age, requested o experiment with these chemloals,

He reaeivad severe injuries from & re&ulting explosion. When
he saught recovery, claining that the chemlcals were an attracu
Liv& nuisance, the court held as follows:

1. These chemlcals were not in the open: or exposed,
the chain of causation was broken by the two
thieving high schoel boys. They were the proxi-
mate cause of the lujury, not the school. Hence
the school is not liable for negligence, for those

- boys were unauthorized to take out the chemicals,
Sinee they stole the chemicals, the rule applies
that no responsibility attaches to the owner
whogse property ig wrongfully taken.

380@iﬁicn of Lawfamce‘mrlvon, Chief Deputy Distriet
Attorney, 3San Joaguin County, Stockton, California; in a per-
sonal 1ntarviaw, August 19, 1956, Permission to quote secured.
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2. The boys who stole the chemicals were over four=
teen years old, and as high school students they
were in the éyes of the law capsble of commitiing
ecrime,

In erder to recover in atirsctive nulsance,

. the plaintiff would have had to prove that the
- defendant school district could anticipate that
children would steal these dangerous chemicals,

Having failed to prove this important element,

- vening factor breaking the chain of causation
there can be no liabllity %3 negligence for the
defendant scheol district. '

In Camp v. Peel, 1939, an eight year old girl seeks to

collect damaeges Tor injury recelived while playing 1n‘axschaol
auditorium undér construction. The defendant, & plastering
gub=contractor, had left some plaster on & scaffold in the
uncompleted building. The school distriet was jolned as &
party defendant with Peel. The court sald;

‘Neither the defendant Peel, nor the school distriot
wag liable elther in attractive nulsance or negligence,
In the first place, lime is common matter and not an
attractive nuisance] and in the second instence, the
injury was the result of acts over which nelther Peel
nor the school district had control, for the lime was
thrown by other ¢hildren than the plaintiff, This:
brings the case within the rule of no 1liability for a
third party intervening cause; that 1s, the chaln of
causation was brek@gu There 1is nathing imh@r@nﬁly
dangerous . 1n yutty

The Solomon v. Red River Lumber Company case in 1922
18 the only Californis case wherein all the elements of

&ttrﬁctiya'nuisanae'w&re found. However, the plalntifi's

39;{?‘2’:240@ %» Long feach Cit;g Hizh Sch ogg;, 58 Cal, App.
2d9 )66 (19@3)

plus the f&ab that th@re was 8 third party inter
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attorney sued the wrong defendant, If the plaintiff had=sgad
the school distriet Instead of the contractor who made the
playground apparétu$, the court Indicated that there mayvhave
been a recovery agalnst the s@heol_&lsﬁfict in attfaetivé |
nuisance. Playgrcuna apparatus and equipment 1s not ng.wﬁ

an. attragtlva nulsance. If subsequent Lo the m&nufaotur@

ana use cf the caﬁtriV@ne@ in its criginal state, som@ changa
is made in the nature of the thing s0 as to meke it defaetive
or dangarous, than.attrﬁative nuisance‘e@ula véry wallvl1®
against the employed or the scheol districht who prcximﬁt@lyﬁ
caused the injury. »
Solomon v. Red Biver Lumber Company, 56 Cal. App. 742
(1922). The Red River Lumber éampany built and_inatallad a

playground apparatus on the graunﬂé of the Westwood Publ;e
”rﬁqhqqgg A heavy dump wagon wheel was atbached to %ﬁe top of
a fourtaen foot traé stumps . Raﬁéa were attached t@ th@*whee1
rim, thus cregﬁing'a Méywpol@ typa‘swiﬁg. This swing bééam@
aafeatiﬁe afterimahy yéars of wse., ILaber, a'teaah@r att&&he&
teeter bm&r&gvat the end of the ropes to prevent children
from Ql&ying with the swing. Aboub tWemty«flva~ch11dren
played with this defective apparatus. The stump broke
causing the més&iva wagon wheel to fall. It struck & nine
year old boy, causing his aé&th. The boy's fé@h@r now sesks
£to sue the lumber company for building an abttractive

nulsénce,
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- The .court held that no negligence can be lmpubed, .
bepgause the swing was constructed for the use of children.
The apparatus was originally constructed Tor the very.
purpose Tor which the plaintiff was using it, that 1is,
& plaything. ; ' - ' SR

The slement of trespassing is not involved, and it wasg F—
entirely proper for the defendant to make the swing as
attractive as possible to promote the purpose had in
view. Playground equipment does not involve the novel.
and hidden danger that iz regarded as so lmporbtant in-

A Fumeibkahio Adans
£ Nty

TRAINE T VA AL WS B L v N

It wag not the act of the defendant lusber company
in bullding the swiang for the playground that caused
the injury, but rather the change made by 4 third pgfty,
the teacher, that was the cause of the boy's death,

In Beithardt v. Board of Education, 1941, a fifteen

year 0ld Marysville High SBchool girl suffered an injury when
she wasg pushed off a window ledge by another girl during the
lunch hours The court sald that the window ledge was not of
a dangerous charscter, nor was the school distriect 1iable'far
the wilful misconduct of another student., The girl had
charged in her complaint that a window l@dgé was an attb&cm
tive nuisance, and thet the inherent denger should nave.baen

foreseen as a perilous aan&itien;“z

%lSolgmwg ¥. RBed River Lumber Company, 56 Cal. App.
he (1922); %;gg, 8 Cal. L. Bev. 266 (1920); 19 ¢al. L. Rey,
?6 (1930); 2¢

Cal. L. Hey. 402 (1937); 38 Cal. L. Hey. 402
)i Hale v, Pacific Telephone and Telegraph Company, 42

- Cal, App. 55, 183 Pac. 280 (1929) is worth examining for an

éxpogition hy the court that the entire atiractive nuisance
dootrine has nothing to do with proximate cause; Yalker v.
Pacific Electric BRallroad Company, 66 Cal. App, 2d, 290 (194h4),
holds that & train is nobt an attractive nuisance, and that a
14 year old boy is gul Jjuris, capable of knowing right from
wrong and cannot plead innosent infancy.

@zﬁeitharﬁt_z, Board of Bducation, 43 Cal, App. 24,
629, 111 Pac, 24, 420 (1941); Ellis v. Burns Valley School
District, 128 Cal. App. 550 (1933), a game of tag on & school
ground 1s not inhérently dangerous and a nuisance,
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Meny law sults on attractive nulsance have been filed
in'c&liférnia agﬁinst schodl-ﬁisﬁriat& whidh'mever euimiﬁated!
into final court judgments, It would take a lifé time tu:ge
through &1} the Cali‘orala County “lerk fiies of" all'th@

aounties of the mtate to looate such sotions. 43 One such

ca8e, ﬁobgrt quburg g, gollege of the Pacl ;16,.W§ﬁt6£n,'

Pacific ﬁgilra@g, an& Pacific Riding Aoaﬂﬁmx, ngo ne, Doe 7

Iwo, was. fil@& in the ! uperiﬁr Gaurb cf Ban Jaaquin Coumﬁy

In the Vosberg y. College of the Pagifle case, a young .

child had been playing on the college lawns. ﬁpdﬂ sﬁfferimg
burns caused from rubbish fire ewmbers, he sought té recover
on the ground that fire and ashes came within the dectrine:
ebvioﬁsly fire and ashes are not novel dangersd.

~Although the many c&sés quatéd in.this chapter were
unsuceessful, 1t 1s the opinlon of Judge M. G, Woobward of
San. Joaquin County:that at any moment now an actlion scould
arise that would m&k@,&'aalifarnia gchool district liable

g

for attractlive nulsance.

BJuoge Qeocge e muck, buo*rier Court, Ban Jaaquin ”

Gounty, August 20, 1956, Permisslon to quote secured.
”&Veaberg v College of bLhe Pagifle, gt al.,, filed in
the Supericr Court, San Joaquin County, California, Decenber
204 1950, On file with the County Clerk, Ban Jo&quin County.‘-

+50@11&30& of Judge M, G. waadw&r&, umerior Court,
San Jo&quiw County, Stockton, Californlag in & personal
interview, Janusry 12, 1956, Permission to quote secured,
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V. THE FACTORS WHTICH TO DATE HAVE PREVENTED AN ATTRACTIVE
NUISANCE JUDGMENT AGAINST A CALIFOBNIA SCHOOL DISTRICT

By now 1t should be apparent that rarely do California

Courts agree on any ons of the three ¢alifornia bheories of

‘Hygqovéryiundér thé doctrine., Therefore, in‘oraer‘ﬁhat the

school administrator mav improve his over-2ll slebure of the - -

,,,,, o o

doctrine, a concise summary is submitted of the reasons for

C&lifbfnla Couprts deh&img the child an attractlive nulsance

‘ Judgment against a school district, as follows:

1, Where the child is under 14 years of aget

(a) The thing was a common conbrivance, not novel.

{(b) The ohild had knowledge of the daﬁgerg'i.e.,

was not innoecent, | ; |

(c) The ouner owed no duﬂy to»antiéip&te thatAa
child would suffer lnjury: . _

(d) The character of the thing held ngt that type
of potentiml danger that the owner was under
an affirmative duty to foresee the peril to
a child.

(e) The child was an invitee, not a trespasser,

(f) The owner could not protect the child,unless
pbchlbltivevcmsts deatroyed the use of the
‘thingw«or;»it‘weuld be too costly o properly
guard the thing against peril to children,

() A third party intervenlug act was the
proximete cause of the injury.
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(h) Ouwner of land not gullity of culpable negli-
gence, as proximate cause of the injury.

(1) The thing was not & concealed danger or trap.

(1) The thing was not alluring, | e

2. Where the child is over 14 years of age:

() The child is 014 enough &t 14 years of age,

iﬁﬂthe é&@éwgfifhériéﬁ;mtﬁ é@pfaciéte,th@
danger of the thing.
{b) The child stole the thing, hence the ownéf
1s not liable for éh@ sots of é_wroggd@@r.
(e) The child was an invitee, and although the
owneyr was guilty of culpable n@gligéne@:féf
maintaining & dangerous condlbtion, the @hiid
- was not a trespasser.
These, then, comprise the judiciai reasons for deuying
the child a judgment in attractive nulsance agalnst a defende

ant sither off school property or on school property.

VI, THE POSSIBLE SITUATIONS UNDER WHICH AN ACTION OF ATTRACTIVE
NUISANCE MAY LIE AGAINST A SCHOOL DISTRICT

The implicabtlons of liabiliéy agaiast a school dimtrict
as the refined quantum of care under & multitude of possible
cirqgmstanc@s in equally possible potemtigl negligence actlons
are many. Several hypotheses are nere inafter presented,
1llustrating the pobential 11ability of school administrators

and school districts:
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. Where the pupil is of pre-school age. If the child.
is not‘enrolled‘iﬂ the school, he hes no right to be there.
‘Henoe he is to be treated as 4 trespasaer until @vi&@nce
proves his rmlaﬁionuhip to the owner of th@ land iw that of
an invitee. As & brespagser, the child may reeever under
ahy one 6f the threg California thaoriev of attractive |

7nuimanc@, i€ culp@bl@ neglig@nce be proven again&t the

school district,

If the ohild has been expelled from the sehool;}ﬁe nas no
right to be on Qchonl premi%es, unless the sohool autﬁori~
tles walvered such right by requ@sting the child to enter
the school pfemiaas on officlial school business, In oral
waivers the aahoblmanAﬁhculé orotect himself elther with ‘
witnesses of'by & written nobe or stétamenﬁ. Ir the}ehiiﬂi
has been expelled, he comes upon tha‘ﬁremises‘withéut the

consent of the authorities.

¥here the Qﬁg;;‘$§ ggvggliégusé&,‘ggggvitﬁg g;§iter.
If the chila'is an. out-of-town pupil who enters thé achool
land wihﬁoat suthoritative p&rmissimnﬂacf not for school
business purposes, the ahild 18 @ trespassepr, end as such
the distriet is open bo 1i&bility. |
If the pupil Lives in ths town, mut in a school dlge
trict remote from the sechool district premises which he

envers without right--and 1s & truant--he euters the premises
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other than his own district praaﬁmably without & right to be
there. Hence he ls & trespasser, and may recover under the

doctrine .,

When school is not in regular sesslon, gg‘preaarib@&

he Callfornia Edueation Code. Let us assume that the

e

— pupil has had hig day abt sehool within the daily time 1limit

preseribed by the Bducation Code, and that the child has been

delivered to hié mother's doorstap; Suﬁdenly the child
recalls soue novel contrivance that he had seen on the
school grounds and thereupon returns on his own to the
school grounds to play upon this dangerous novelty. Techaié
¢ally, he is where he has no right to be, is @ ﬁv@spaéser,-
and 1s able to hold the district potentially liable.

This situation could also happen on a weekend, &
gchool or other legal holiday, or when regular sohool busi-
ness has ceased to funétion. Here again the child would be
where he was not supposed to be, hence a trespasser and the

school district is open to & tort action under the doctrine,

Where the ngil'gg,gg other than his own gampus
property,
Alsbrict may own one school building,/or if & district is

nevertheless scghool district properby. A school

large 1t mey own several hundred buildings or p&rneis of
“real eatate. All of these builldings mﬁy not house clasges;
some may be warehouses, paint shops; tin shops, glazier shops;

bus terminals, repalr sheds, and other types or bulldings or
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parcels of land for meinbtenance, storage, and sundry educs-
tional needs, Within the meaning of "local agency' and

"school district bulldings" subject to actioms of negligence,

as mentioned in Government Code, 53050, 53051, Education -
Code, 1007, and Motor Vehicle Code 400, all real estate and

personal property owned by a california school distrilot is

" subject to the laws of general negligence in the State of
California. itvmay be hera‘again observed that‘undar the
statutes in Californis o pupil has an imposing array of
legal weapons to use for any injury suffered while on school
property.

Ir the pupll is not on his own school plaﬁt‘property,
but due to his childish propensities and instinets seeks to
play upon fne greener pastures of “other school'propewt&,”
ne is where he has no right t6 be, hence a trespasser, hence

could sue the district if it maintained an attractlive nﬁisamae.

Where the pupil iz on 8 field trip. Assume that the
field trip has been properly cleared by the schoolman, thus,
bringing the pupil un&er‘sehsol supervision and sanction by
law, Technically, the child in this éitu&ti@n is an invitee
for he hés 8 right to be on the field trip. The bus-load of |
children arriveg at the commervecilal plant, public iﬁ&titﬁtiont :
or venture other than school distriet property. The child
breaks away from the éuper#ision.While on the field-trip-
property, and is allured and injured by én attractive nuisance,

Liabilities on such a case would be resolved ag follows: The
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sehool district owed the ch;ld a high degree of supervisorial
care which ne court will refute. The school district--for |
"its n@gligent‘auyerviﬁioﬂ~~emuld be‘jminea ag & party defend-
ant in an &et1on brought by the chlld. Since the commercial - S
planﬁ m&intalned the attractive nulsence, 1t was the proxi- |

: maté cause of‘the Injury. However, if the ohlld brought

;aaﬁiéhféﬁwgéﬁéf&i hégiigéhc@ instéadrbfi&tiréctivé ndisance,
the ﬁlstria@ caﬁld be liable for negllgent supervision,

| Assume that the fiel& trip was over, The chlldren
had all been dﬁly r@humnéd to theilr paréntal hearths, Then
the ¢hlld remembers the novel "plaything" seen during the
afternoon field trip, wanders of £ and makes contact With it,
-sustaining injury thereby. There would be no school lia-
bility, for the owner of the thing thzt allured the child
wes not the school distriect.

| The schoolman should be broadly aware that 1f the

attractive nuilsance theory applies to children of tender
‘yeara, the doctrinﬁ}&p@lles primarily to élementary children
and not to secondary students. Whether a chlld ie gul Juris
or not 18 a question of faet for the court and the jﬁry to
deside, This distlnctian may ralse a moot point or two &s
to how a jury:mighﬁ aéci@e_qn an attractive nulisance case
where & plainiiff‘wag a fifteen year old mentally retarded
child, or a sixteen year old morom, or & seventeen year old
mongalei&‘ Would the landowner owe a duty to anticipate

sntry by such classes of persons? Are such persons préperly
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public institutional cases, and hence the district would owe
nO'duty'to antioipate their entry 6n the land? These are
moot points; to‘whish Californisa Courts as yet offer no
answer,

It is now clearly established that in order to sustain

an action ih attractive nuisance the key element is that the

child must be one of tender years and & trespasser. A school
dietrict could be held in genersl negligence or the atirac-
tive nuisance doetrine if a breach of dubty were owed by the

digtrict to the ehild,whb entered the land,



CHAPTER VI

ANALYSIS OF THE CALIFORNIA COURT DECISIONS
ON ATTHACTIVE NUISANCE

© The early California court decisions clted in this

study have 1llustrated that the thing or condition that

- comstituted atiractive nuisance was in the nature of &

"trap." The courts have construed that a trap exists
when &anger to life oé Limb is 1atent.l

. A veview of legal cammeﬁtaries will illustrate that
false distinctlons and flotlonal degrees of moral turpiltude
have been resorted to by the Cal ifornia courits in arriving
mt declsions in attractive nuisance cases. This has lead

to confusions when applying the &oatriﬂ@.z

I. THE HISTORICAL AND IECAL ANALYSIS OF THE DOCTRINE
' IN CALIFORNIA

The early Californis courts very rarely allowed the
"no liability to trespassers" rule to be clroumvented,
When concealed d&ng@rcus ingtrunentalitlies 1njur@a‘tres~
passers, the é&rly é@urta allowed recovery under the "trap
rule" on the fiotlon that sn intentional battery had besn

cemmitted. The "trap rule" holds that & landownsr nay

'lggggaa,g. Eplich, 102 Ohlo State 196 (1921).
%41 gal. L. Bey. 138, 142 (1953).
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not injure & trespasger intentionally or recklessly, by
conscious disregard for his ﬁaf@tygj The trap doctrine ‘ -
applies in favor of adulteg as well as children, while the |
attractive nuisance doctrine only protects childran.u —
The attractive nuisance doctrine being an extension
of ﬁhe'trap doctrine, embodled the baslc rules in its crea-
S 1",,, . . .
tion,” As the theory enlarged, & new set of requirements
for recovery soon evolved, The attractive nuisance doctrline
- the latter part of the nin@teanth.centufy could be
gsumuarized as follows:

One who owns an attractlve but dangerous caﬁtrivanﬂei -
in a place frequented by children, and knowing, or '
having reason to belleve, that children will be attracted
to it and subjest te injury thereby, owes the duty of

Cexercising ordinary care to prevent such injury to them,
and this because he is charged with knowledge that chile
dren are likely to be attracted thereto and are usually
unable to foresee, comprehend, and &voiﬁéthe dangers into
whieh he 1s thus knowingly allured into,
This 18 a restatement of the G&liforni& theory that the land-
oWner must‘farasea that his contrivance allures an innééent.‘
o ehlld to nis peril.
3ince the advent of atbtractive nulsance, the "trap"

- doctrine has been rarely used as & means of recovery for

3 Long v« Ztandard ml” lompany., 92 Cal. App, 455, 65
Pac. 2d, 837 (1949).

gLoftus g._bgh&i;, 133 Cal, 214, 6% Pac. 379 (1941).

S¢rane y. Smith, 23 Cal. App. 288, 14k Pac, 356 (1943).
641 gel. L. Bev. 138-142 (1953).
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injuries to children, It is easler to galn recovery under
the attractlive nulsance doctrine; which requires that the
landowner exerclise & greaster degraevéf care than does the
Lrap &6atrin@; ‘Toﬂay the scope of atiractive nulsance has

. 80 expanded in California that there ls no situstion where

recovery gor injuries %o chil&ren.shculd.proparly be allowed

under the trap dcotrine and not attreetive nulsance, With
regard to ehiidrea, the trap doctrine has oubtlived its use-
fulness and should be eliminated by incorporation into the
attractive nulsance aoctrin@.7 This has virtually been
accomplished in Prosser's section 339, Restatement of the
Low of Attractive Nulsance, wherein Prosser sﬁ&n&aé&iée&l :
on a nationai basigygomé unif@rm‘rﬁles on wh&i constitutes

an atbractive nulsance,

II. THE CURIOUS DISTRINCTIONS IN CALIFORNIA DECISIONS
THAT LEAD T0 CONFUSION WHEN APPLYING THE DOCTRINE

One of the main reasons for existing judicial con-

fusion is the n&m@f"attraativa-nuiﬁanaa“‘g

41 gal. L. Bev. 138, 142 (1953).

8%1111&m L. Prosser, The Low of Tortg. Sec. 339 of

Restetement of the Law of Attractlve Nulsance (3t. Paul,
Minnesota: West Publishing Company, 1955}, pe

P41 gal. L. Bev. 138, 141 (1953).
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A further &iffioulty arises bmoau%e th@ word "trap"
is often used in atﬁra&tive nuis&ﬂc@ cases, but is rarely |
defined clesrly, Sometimes the court uses the term "trap"
to show wamténfmissoﬂduat; and at other times%#th@ word
refers to enticement of the ohild to the lama,_asvin the
original attractive nﬁlsance'aaa@Sg-*Gn the other hand,

othéf'ééﬁftk 8D aak af "Lrap? as 8 pard of th@ modern -
doctrine of attractive nuis&no@.lo

Some Californis cases have been declded on the basis
of th&IPublia Liability Ack of 1923, and other cases vely on
both tn@ attrﬁctiv@ nuisance &oatrine and the Publisc . 1&&11;%1
Act of mg“i.
Apparently the Act 1s relied on by courids only in

cases wh@ra 1t is abgolutely necessary to render justice,

In Magnuson v. City of Stockton recovery was allowed on a
E@atién'of'th@ Agby; where a child was drowned in o lake
maint&iné& by the ¢ity, and no witnesses bhelng presenty &
district court all@wed’r@aovery‘by‘using the statubory pre-
sumption that ong acts for his own saf@ty.lz That préesunp-

tlon is found in the California Code of Civil Procedure,

Seebion 1963 (h), and reads as follows:

1043 gal, L. Rev. 138, 141 (1953).

CMlpuniie Liability Act of 1923, California Statutes,
19?35 P 134, &aliforﬂi& General Law, Act 5619 (Deering,
1949

: 13;dgnusag ¥ City Of Stockton, 116 Cal. App. 532, 3
Pac. 24, 30 (1931),
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- All presumptions are satisfactory, if uncontradicted.
Thesge are denominated disputable piagumptians, and may
be controverted by other evidence. S :
&neth@%‘auriaua distinetion is found in cases which
involve the &twrage of dangerous 1tama;' When & landowner has P
made an. attempt to care for such items, such as dynamlite ocaps,

he»is vot liable for injury to & child who takes the caps from

théi§ éiéd@réf S£6raga. The onlld 1is said to be an soctual

- trespasser, However,iwh@nvth@ d&ng@rous items are left
scattered on the ground, the landowner is liable, The
vreaaénlng used ls that thavchilﬁeain the latter case~-1is
held to be only @ technicel trespasser, having an impli?d‘

14

lnvitatlion to come upen the land.,”" The California Law

RBeview in commenting on such caseg had thls to say:

Why cases wnd decisions are based on flctional degrees
of moral turpitudse is hard to ses, It could be that the
facts of the case in which safe storage had been attempted
8till did not indlcabe the use of ordinery care, or perw
haps when those cases were d@aid&d, the afgrtg did. not
wish to ext@n& the landownert's liability.

in the same Qaligagﬂig Lew Eavi@v'artiélaythé editor
affer& furth@r a@mmentary on California court é@cism&nﬁz

California courts h&va added to tha ob&curity by
~employing flotlons and false distinetions waem.&llowing
recovery under attractive nulsance. This may be partly

~explained by a desire to allow recovery, caused by the

lBC&lifarnia Cods of Civil Procedure, Sec. 1963 (4),
(3an Franciseco: @hﬁ Banorof t Whitney Company, 1949).

greagiey v. Thomgaon, 65 Cal. App. 226, 2 Pac, 572
(192h) . » :.

341 gal. L. Bev. 138, 143 <1953)»-
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great emotional sympathy at play 1in cases involving
injury to children, and also by an attempt on, the part
of the courts to fit the facts into the strict attractive
nalsance rules.

_ Strange ﬁh@Ofi@ﬁ have p@rsiqte& as & basis fcr deny-
ing recovery. California courts observing the general
rule that water is not an attractive nuisance have held
that there ls no recovery for an injury resulting from
natural, concsaled holes in pools of waber, But recovery

‘has been allowed in cases involving artifically created
‘hnoles, The rationsle is that a child should know of
natural holes concealed in & pool of watér, but con-
cealed artificial holes need ot be foresgeen. To
relighten absurdiby, holes formed by arackimglgement to
form a crevice have been held to be natural. ‘

The d;ifornia Law av;aw ﬂ@itoridl digest ad&s

further oommenbary on Judici&l canfusioa in;C&lifornia con~-

v_aergimg~nn@ interpre%&tiom and application 0f Pross@r 8

Restatement of the Law of Attractive Nuisance, section 339,
as followst . | ‘

Confusion is pasrticularly great in cases which &
municipality is the defendant. The Public Lisbllity
‘ggm of 1923 sets up standards for recovery under

mliformia Government Code, 53051, It will be noted
That this seation subjects the landowner to liability
only for injurles caused by artificial condltions on
the land: The meaning of artiflcial conditions wag
thought to have been sebtled in California when in Long
Yo Standard 011 Company, ssction 339 of Prosgerts .
‘ maatat@ment of the Law of Abttractive Nulsance was
appiled 10 aamaufl%&a a8 pael of water. In Blayiook ¥.
Coates, the Lopg case was relled on, gection 339 was
net cited, bubt very similapr:rtests were used by the court
to allow recovery for injuries susbained from & concealed
oil sump. "Artificial conditlon' as applied by the Long
ease, clearly was not used in the sense of & mechanloal
contrivance; but in the broader m@aﬂimg of any conﬁxtioﬁ
not found naturalTy en the land,

36 big., 1&3 (1953), viﬁe Sanchez V. &a&t Contr@ Cosba

;gg;gat;mn.com any, 205 Cal. 519, 271 Pac, 1060 (1928),
raoavary allowed for an artificilally created water hole; bub
in Melendsz v. Log Angeles, 8 Cal. 2d, 741 (1937) holes formed
by a@miﬁt craeklng in an. artifioial water course held to be
natural,
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However, in Puchta v. Bothwen, 1950, a Californla
Court of Appaal asserted this state draws & distinction
not found in section 339. The court intimated that
generally speaking, the Californla rule on attractlive
nulsance is substanblally in accord with Prosser's
Bestatement of the lew of Attractive Nulsance, section
339, but the cases which we have cited show 1ines of.
dlstinction which the California courts have drawn., A
buildimg under consbtruction for one thing, being immobile,
il readily distiuguishable from an attractive movable
vehlcle or piece of machinery. In applylng the rule our

—— —— gourts draw the line at a situation where the protective

| Heasure woald de%troy or impai? the usefulness of the
property itself. Thus California limits recovery to
ceértain speclific situations, If the strict limitation
imposed by the Puchta ecase, 1950, is followed, the growth
of attractive nulsance during tne last sixty years is
discarded., It is lmportant to keep the burden of land-
owners to a minimum in imposing llability under the
attractive nuisance doctirine,; but to restrict the
doetrine so completely that only injurles from one
class of conditions fall under 1t, nobt only imposes
great hardship, but refuses to dc&nowledga the truth .
of the doatrinﬁ. The Restatement of the Law eof Atirace
Live Nulgance has recognized the conflict between socleby's
duty to protect children and the burden which muat be
imposed on the landowner 1f this objectlve is to ba
carried out.

Section 339 of the geagat@g nt of the Law of Attrac-
tive Nulsayce 1limlts the &nplication of the sttractive
nuisance doctrine wpme%fically to three requlrements:

1. “The trespasser must be {oreseeable
- 2, Use of the land must not be impaired

3. The condition must not be such that the bres-
pagaer ﬁaas or should realize the danger.

California courts have imposed. these limitationb, bub
in view of the Puchis case, an asdditional limiy %tion of
8 &pgaqfic type of conditlion hag been immaqad.

qu S0. Cal. L. Rev. 504 (1951); vide 41 ¢ _,g;. L. Bev.
138, 1hd (1953)* and also P chta y. Bothman, 99 Cal. App. 24,
285, 221 Pac. 24, 744 (1950); William L. Prosser, The Law of
Torts; mBec. 339 of Eeatatem@ﬂt of the Law of Agtr&et;vg
QQQ&QQ“Q (mt‘ Paul, Winnesota: West Publishing Company , 1958),
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Admitting’that_th&éaAeditorial comments have in a
m@asuf@ analyzed the confusions an&'genflicts regarding the o -
‘ayglicatien of theiattféctive nuisance doebtrine in California,.
the writer of these editorials does not toke 1nto considera- —_—
ﬁtién”the rapld encroachments of ‘selence, the inereasing popu=
lation problemu, nor. the facet that Juages are huan baing&'
suﬁjecﬁ to many disconcerﬁlng soclal pressures.

eg&rdimg th@ Law review comment ries on bh@ natural
and artifiaial water cases involving the &ttractiva mui&ama@
doatrina,.the editor pointedly indicates that a river or
oth@r‘hétural stream or body of wat@r should be as much within
the doeﬁrin@, as is an artiflelial body of water which conceals
& dangerous inatrum@ntality. Such a view would deny ane of
the elemental premiszes upon which the attractive nuieance
d@@trin@ was foﬁn&&&; l.0s, that the thﬁng must be an |
artificisl man-mede thing. |

In the matter of the law review-@diﬁof‘s aommamtafy on
the caurﬁ’s'anplieation of s@étion 339 of the Restatement of

the Law of ﬁt%L@OtiV@ Nug&&naa»»if under the E@a~abe“~j,

the elemsnts of an atbractive nulsance action are too broad
or too narrow, then either the doctrine or the Besbabement
are inddcqu&?e for reli@f in all cases. I tbe doctrine is

to b@a?ﬁt&lﬂ@&3u8 a ram@ﬁy,,it should be madifi@&.lg

820 50. gal. L. Bey. 508 (1951) .



CHAPTER VI
SUMMARY, CONCLUSIONS, AND HECOMMENDATIONS

Summary.: ?ﬁa'purpasaiof'ﬁnis study was tosdatermihe
the clreumstances and conditlons prerequisite to llability -
under attractive nuisance as it applies to public schools in

AéhéiStat@ of Califafni&. | |

The material, sources, and data for this thesls were
obtainéd‘ﬁhrough'r@vi@wing golected éourt cases ahﬂ‘@ll |
pertinent Califormia codes and statutes. Research was done
in both education and law 1ibrarias. Interviews wers had.
with county defense counsels, ﬂistriet.atternays, superior
court Judges, law school professors, and grafegaors of
gducatlon.

The law of negligence was clarified as a baSis for a
lawsult under the abtrsctive nuisance doctring, Thavalaménts
of negligence were defined, and ﬁh@ legal relaﬁianship
between the ﬁartieﬁ was_ﬁhewn;

An historical review of tha doctrine was made of all
cases, from the Qi@ﬂ@@r;gaﬁes,im'ﬁmglaﬁd (1841) and the

United States (1873), to Prosser's Restatement of the Lew of

é&ﬁbaati?e;muisan@@, published in 1953, An extension of the
dootrine to many things and condiblions was pointed out, A
study was mede of the acceptance or rejection of the doctrime
in the several states. Special note was made of the states
which rendered Jjudgments againat_aah@olidistrieta for

maintaining attractive nulsances.
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Witkin nas:defimed the four principal elements of the

doetrine in his gummery of Galifornia Lew. These are stated

together with the three theories of recovery on attractive

nuisange acceptable to the California courts.

- "The Californie codes, namely, the QGovernment Lode, the

Motor Vehicle Code, and the

Edug

ation Code, implant broead

liability’agéiﬁﬁt sohool distriets for negligence, A review

wad made of the legislative history of statutory liablllity

for negligence against school dlstriocts.

The factors which to date have prevented an attractive

nuisance Judgment against a Callfornia school district

depends upon two age groups, as follows: (1) where the

ohild is under fourteen years of age

(a)
{b)
(c)

(a)

(e)

The thing was & common not a novel contrivance,
The child knew of the danger,

The owner owed no duby to anticipaﬁ@ thet a ohild
would be injured.

The chlld was an invitee, not & trespasser,

The owner could net protect the chlld unless
préhibitlva costs destroyed the uﬂé 0f the thing.
A third party inbervening act was the cause of

the injury.

The owner wag nob gullty of negligence,

~The thing was not & concealed danger or bLrap,

The thing was not alluring.
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(2) ‘where the child is evar'fourteen‘yearsﬁef age
'(a) The child 13.61& enough to appreciate the
danger of ths thing. |
{b) The child stole the thing. .
{e} The child was an iovitee,

There are many possible situsations wunder which an .

action of attractive nulsance may 1le against & school

district.
The following situstions may be noted:
l,; Where the pupil is of p:a~sehool'aga.
2. Where the pupll has been expelled from school,
3¢« Where the pupll is &n unilcensed, uninvited
visitor. o
L. When school iz not in regulaﬁ session, as. pre-

serlved by the California Educetion Code.

5. Where the pupil is ou other than his own campus

pfoy&ﬁty, nevertheless school district properby.

6. Where the.pupii i1s on & fleld trip.

An analysis of the doctrine in California shows that
the early Cslifornia cases regarﬂﬁﬁ‘the.thimg or condition
thaﬁ‘constitut@a an attractive nuisance in the nature of a
trep. The ourieus.distinétians in California decislons led
to confusion when the courts sought to apply the doctrine by
using any one of the three acceptable thearies of recovery,

However, the modern view 1s thet where. a proper type of dsnger
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existe, the trespassing of a chlld must merely be foreseeable

by the owner of the lend,.

Cagclusicns. 'Whllﬁ this mtu&y had b@@m,nﬁither intens

siva nor extanbive enou@h to warrant qny definit@ GQﬂGWMSLonS

on bwtn th@ nature and ext@nﬂ of th@ athr&ctive ﬂuisamce

"66@ re,

3.

L

sertain gaﬁaral censlusicm& may be drawn, as fellﬂWS.

The Califarnia aodas»»ﬁo_ar*“

‘t Co@@, ﬂotgr
yegicle de@, aﬂd the Qducatian Cad@~~thraugh

sundry ﬁaatlons allew raﬁresa flor ﬁ@glig@n@@
against sahoal.&iétriaﬁa, their cffieafs, and
employe@s. | ‘ _
The attraa%iva nuisanoe &octrlm@ is a tarb within '
the fi@l& of n@glig@n@@.

The elaments awnrtitutzﬁg attractiv@ nuisan@@, ag

well as Lh@ thr@@ California tn@ories allowing

recovery unﬁer the doatrine, are teehni@al, C oY

fusiﬁg, and Gftén misleading. This, to date, has

prevented a gucoeﬁaful Judgment under the doctrine,
Since the Californlia aourts are in conflict when

applying both the elements and the theories on the

attractive nuigaﬁce &cqtriﬁe, this theslis concludes

that an injured child should seek legal redress
under the genersal negligence laws lmposed by

statutes agalinst school distrlicts.
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| Regommendations. As & result of analyzing the hise
torical and legal aspects of the dootrine in California, the

following recommendations are made!

That a statistleal study of California school tort

oases he made in order to disclose the extent to

which insurance covering school tort liability is
2 pbééeeﬁﬁmﬁ to the school district.

Thet the sohool asdministrator be thoroughly

aaquaint@d with the factors a&using negligences,

The purpcse of thls endeavor would be to ald the
administrator in reducing both insursuce costs and
elaims for nagligansa; |

That a comprehensive study be made of potential
situsbions under which an actiaﬁ.for attractive
nuilsance way be brought ag&imat 8 school district.
That greater emphasles should be placsd upon the
study of negligence In the varlous schools of
aeducation so that oi&ssraom teachers may assgist

the school administrators wisely in avolding

‘negligence mctions ageinst the schools whers they

are em§1ay$d;
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APPENDIX &

A SUMMABY ON HOW THE ATTRACTIVE NUISANCE DOCTRINE 18 ACCEPTED
OR REJECTED AMONG THE SEVERAL STATES |

A brief summary, sbate by state, lllustrates the lack
of accord among the several states of a gtandard or unifornm

formula on the doctrine!
Alsbama, Accepts the doctrine,,stating that attractive
nulsance is common prudence.
Arizonma, Rejects the doctrine on the grounds that the
defendant landowner is entitled to assume that the
plaintiff's nptural ggardiana {parents) will pro-
tect him from danger,

Arvkansas, Accepts the doctrine; the turntable theory
not only applles to turntables, but to machinery,
instrumentallties, appliances, or conditions of
any kind that are dangerous, and yet caleculated.
to attract shlldren who wmay b% too young to know
of thelr dangerous character. .

Californisa. Accepts the doctrine; the duby ls owed by
the owner not to malntaln & trap or concealed
danger and to refraln from wanton injury. The

© thing nust be novel and artificial or man-made,
and 1ts utility not impalred by protective guards.
It is 8 dangerous condlition which the ordinary nan
would foresee, where children are concerned. This
1z the omly state consentling by statuteysults
in negligence against school districts,

luandy v. Covelsnd, 204 Ala. 366 (1920).

\ ’ - .
Salladay v. Q14 Doéminion Copper Mining Co., 12 Ariz,

124 (1g9057iadar X. . ' e = |
Bﬁasﬁvilla Lugber Company v. Bushel, 96 Ark. 469 (1910).

_ &Bagrgtt Y. Southern Pacific Rallroad Comany, 91 Cal.
296 (1891}, This is theé orlginal attractive nuisance case in
the 3tate of California, and involved & rallroad turntable,
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- Colorado. Accepts the doctrine; anything that is on

a street or on land, that attraet§ and allures &
ehild, is an atiractive nulsance.- :

‘or llcensee, negligence is an adequate remedy.
Delaware., Accepts the &oatrins,7

.Gemrgia» Bejects the doctrine, this is a government
impunity state, hence theya%@ﬁ& or ite palét@cal
subdivisions are wot liable In negligence.

9 .

Idsho, Aca@pt$ th® doctrine,
;llinmiﬁ. 'Aaeepts the dogtrine, the attraction
guounts to an émpli@d invitetlon to come upon
the pr@mis@s.l v

Indlara. Rejlects the doctrine, If there is no reason

to anticipate that & child will come upon the land,

there 1s no duty owing: 1f there is an injury to
pérson or property the Iﬁﬁiaf% courts apply the
general rules of negligence,*

lowa., Accepts the doetrine, 1f it attracts and
allures and the child 1s injured, the landowner
is liable,*? - -

SDenver City Tramway v. Nicholas, 35 Colo. k62 (1906).

6411m¢t.3w MePedden, 79 Conn. 36? (1906},

?gggggx, Prnoenix Company, 7 Boyee (Del.) 332 (1918), =

'gﬁargusgn‘x‘ G®1umbgs Railroad Company, 75 Ga. 637

(1885),

gxark xg Pagifie and Northern Ralilroad Comvany, 8
Iasho 574 (1902). | | -
( lOSthl&rx;g. Cleero and P. Strest Ballroad Gompany,
243 111. 290 (1909). | | . o
Y 1ndienapolis v. Inmelmen, 168 Ind. 530 (1886),
13anis ﬁg Malvern Light @;Fowe?.@@mf&n s 186 Towa 884
(1919). S

Conpecticut. No duty is owed to an infant tr@sp&gser'

s e e s S
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génsas, ‘Accepts the dootrine; and applles it to bothl3
publie and private corporations or municipalities.

Kentucky, Accépts the doetrine, if an injury from a

- dangerous devigﬁ can be reasonably &nticipatad,by
the lanaownﬁr. , :

vLcuia;an&, Be jects the ﬁaobrin», but 8s in zngiaﬂg

will ‘hold the defendant landowner on negligence. 15

ﬂa; g. Rejests the doctrine, the court refused on the
ground that the doctrine changed a senbimental
obligation into a legal duty,t®

.Marﬂgatf. ﬁej@et@ the ﬂmatrina, on the grounds that

the presence of the child Tgan_th@ land is not to
be rﬁasonably anticipated,

: ﬂ&gaagpusatts; Re jects the doctrine, because of the

fact that a ohild is a tveapasser,aefg not create
a duty where none otherwise exlsted, This 1is
sbtrictly a Common Law state.

M;ehi%ag Bejects the dootrine, holding that the
duty toward a trfgnasslna child iz the same as
toward . an adult, -

Ming egota. Rejeets the dcctvin@, the innocence of a
tregpasser does not vicariously establish a legal
duty a&ainatggha landowner to protect the child
from injury.

w@h@:b@l ¥+ Banhattan, 102 Kan., 430 (1918),
lfGnau v+ Ackerman, 166 Ky. 258,(1915).V

Lots: 152él§£mg‘x‘ New Orleans Ice Mfg. Co., 130 La, 833
o1y, oS , |

6%&%@@; v. New Bunglond Telephone sad Teleszraoh

Qamganx, 113 M&&na 519 {1913).

377 (3879).
<19a@)‘

0 (190@)

lorganthen ¥. Kirby, 79 Md. 1862 (lﬁ@&).

gsgr;@sex.v. udstarg Ra

r@aﬁ Company, 126 Mass,
Qsaﬁarggi . Betraiﬁ Bdison CQm_an , 210 Mich, 317

g ickson x, Gr@at Northern Hallroad ¢ omg@gx, 82 Minn.
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, v.Aﬁ an earlier date bhe Minnesota courts had
adopted the doctrine, "what an express iﬂvitatinn
would be to an adult, the temptations of an attrace
tive (nu%sance) glaything i8.to & cnjl& of tender
yaars "z (

M ziopl. Acaaptm tS% doctrine if the thing ig
artifiaally Qr@atQQ. ‘

Misgouri. Accepts the doatrine, in this state an
‘abtractive nulsance is the equivalent of an -
invitation to enter the land, snd Af the thing
attracts the child, no actual knowledge on the
part of t%% owner that it does, need be pubt in

Montana., Aceepts the doetrine, in this state the |
chlld lg~-a8 in one of bthe five Califdruia ggeories
- of attractive nulsance--an impliod invitee,

Nebraska. Accepts the domtran@, for a condltion on 35'

highway for which a municipality was hald liable.

New ﬁamgguiga. Bejeots the doc trin@, there 1s ngé
T duby owed to a tr&spaSQQr, even if an ianfant.,

New Jersey. R@j@aba the dootrine, and QQV@raly27
sritiaiz@a the attractive nulsance doctrine,

Q;§§g§§ Ve il}&u;e, anﬁ\gm Paul Rsilrond Company,
21 Minn. 207 (1875).

;;vg_ omb Cilty ¥. Hoyman, 124 Miss, 525' (1924),

EB«Qgr;sseg Y. Ehelps Stone Company, 203 Mo, App. 1@2 |

pe150011 v, Clarke, 32 Mont. 172 (1905).

, 2‘5””@”% 7. .ggmmma} 49 Neb, alm {1896},
R #@;gg ¥. Manchester, 62 N. H. 577 (1883).
??QQELQQ v. ‘N, Y. 8. and g¢m§%mC0., 61 N. Ji L.



95

A\Hgg York. Eegeet& the éootrine* only 1f the child
has a right to be on the 1an6, or the thing is
alluring, inherently dangerous, and then reeovgﬁy
will only be allowed under gen@r&l negllgenee.

z mggga,“@gg;;gg. Aocepts the daetrine, the atggactien
must be the proximate cause of the injury,
California rejects the proximate cause theory
where attractive nuisance ls congerned; the
California court sbated, "the entire doctrine

of attractive nuiganca has nmtmim& to do with
proximate cauge,?

Nor%h Dakota, Rejects the doctrine even though as yat
ceal state courts have néver had occasion to apply

the dooctrine; rejeetion is on grounds the %ﬂ@quat&
remedy is provided by general naW1ivence.

Ohio, Bejeots the doctrine, holding that it 1s not
the duty of the landowner to make land safe for
infant children to come upon it without invitation,

Oklahoma, Accepts the deoctrine, "the conditions with
respect to which property owners owe such a duty
are obviously dangerous, artificlal, and atirac-

© tive conditlons which caen be made safe without
appraoiab%g lmpairment of the beneflclal use of

28P&rk§s ¥. New Ycrk ieleghone Company, 120 Misc,

(N, X.) B59, 198 N. Y. 8. 698 (1923).

29, Lineberry v. Ncrth Carelina Hallroad Company, 187
N. €. ?86 (1924),

Cal. App. 55, 183 Pac, 280 (1919)

; BLAmerican Law Reports. Vol. XXXVI,of Attractive
{3an Franoisco, The Benorct Whitney Com@any,.

32ynoeling & L. E. Ballroad Coppeny v. Harvey, 77

Ohio 8t. 235 (1907).

33“hawnee Ve oheek,,h1 Okla, 22? (1913)

32

a;@ Y. P@elflc Telephone and Teleggugh Comgagz, he
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Oregon. The necessity for adopting or rejecting the
attractive nuisanca doctrine has not as yet arisen.

ennsylyanisg. ﬁeaecta the doctvjn@, on common law
grounds of no duty owed to-a trespasser except to
refrain from wilful or wanton injury, the court
expllicitly said, %Rere iz no duty owad whers none
otherwise ezists "

Bhode Island, Re jests the doutrine, halaing that there
18 no &uty toward an infant trespasser, nor any

reason to anticlpate that_a child would come upon
the defendant's prop@rty.Bs

South Careclina. Accepts the doctrine) court declares
itself bound by broad humanitarian views,; quoting
the ancient common law mexim, “slc utero tuo et
alienum non laedas,;" (one gust so use thelr land
~as to not injure ancthen. 3

South Dakota. Accepts the doctrine, the landowner
owes a dubty to proteet the c?%ld of tender years
- from an attractive nuisance,

gann@usea. Agcepts the doctrine, recovery can be had
if the plaintiff can prove that Bhe lan&ewner had
&Gtﬂdl knowledge of the Gﬁnhwf.

Tgx L8 . BGLM accepts and rejects Lhe doctrine in & long
line of cases, attractive nulsance has had & very
chaeckered carger in Texas. Thée doctrine is %3ert3&
if the attraction was especially attractive. But
there is no 1liability if the landowner's g%liganee
was not the pvoximat@ cauge of the injury.

Muonullen y. Pennsylvenia Bailway Co., 132 Pa. 107 -
(1890). o '

338ishop y. Union Ballroed Co., 14 R, I. 314 (1884),
36 |

Frank v. Southern Cotbon 011 Co., 78 8. C. 10 (1907).

3?§axt6r.x. Park, 44 8. D. 360 (1921),
BSGOOQ@r_x. Overton, 102 Tenn. 222 (1899},

39380 Antonio Light & Power Co. v. Morgan, 92 Tex. 98

va;alah Yo Guilf Coast & Heuth@rn Hailroaﬁ go., 71
Tex. 24 (1

€3 {2
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- Uteh. Accepts the doctrine, because an attractive
~ nulsence 1s in effect an invitation to children pf
tender years to come upon the premlses and play.’
Vermont. Rejeets the docbrine, outright repuaiation.“z
' Virginia, Rejects the dootrine, for there 1s no duty
on the part of bthe landowner for active dillgence 3
- to & trespassing child attracted upon the premises,

‘Washington., Accepts the doctrins, for where there is
dangerous machlnery likely to allure children into
danger; and which is close to higﬂg&y or play=
grounds, the landowrer is liable, Several Judge
ments hove been rendered agalnst school districts
under the attractive nulssunce doctrine,

West Virginia. Rejects the doctrine, here agalin the
old comnon law speaks, "the Tact of infancy raiges
no duty on the part of the landowner, wh@reagcne
otherwise exlisted as pgalnst a trespasser," -

But where an luvitation to use the landowner's
premises (school) can be implied, the landowner .
~{school) is under a duby to use ordinary and reasons-
able carﬁéta prevent injJury to chiléren coming
thereon,

Wigconsin. Aoccepts the doctrine, for the owner owes &
duty og ordinary care to protect children from
peril, 7 |

Monorvor v. Salt Lake City, 42 Utah 455 (1913).
“Zpottom y. Hawkes, 84 Vt, 370 (1911).

W3ys ker v. Potomac Bailroad Company, 105 Va. 226 (1906).

- MBitz y. Wheeling, 45 W. Va. 267 (1898). o
“Suepl1ister v. Seattle Brewing and Melt Compeny, 44
%aah.)l?9 (1906); Heve v. Seattle Schooi Dist., 110 Wash, 668

46pi ot allavi v. United Pochantas Cosl Co., 95 W. Va.

692 (1924),

@7§§§st6r Lo éoreog@g‘ﬁroth@rs,'lﬁé Wis, 576 (1914),
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