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In the global field of antitrust law, policy paradigms are pushed and
pulled by forces analogous to those of the market. Policy entrepreneurs
(typically competition law agencies) operate in a setting where,
notwithstanding various cooperative platforms, competition and rivalry
occur and manifest themselves in a number of dimensions. This article is
thus premised on the notion that competition enforcers across
Jjurisdictions compete among themselves on a global ‘market’. It ventures
beyond extant scholarship by elaborating more fully on the modes
through which this competitive behavior is pursued. The primary
competitive relationship explored is that between enforcers in the United
States and enforcers in the European Union, but the article also accounts
for antitrust having ‘gone global’, with the multiplication of antitrust
jurisdictions and thus new entrants around the world.

I. INTRODUCTION

A. Competitive Forces in Global Antitrust Enforcement

By rough analogy to other fields of activity, in the world of competition law,
competition authorities and competition law systems compete for what may
loosely be termed market share.' With competition law, while notional degrees of
market share defy precise measurement, we might take as an imperfect proxy
certain observed isomorphic processes. Isomorphism should not necessarily be
understood as mimicry; actual and potential “buyers” of concepts and paradigms
may be sophisticated enough to absorb attractive ideas by way of a self-regarding
selective adaptation and vernacularization that partly or fully takes account of
local needs and other constraints such as the cultural infrastructure and political
(and political economy) constraints, as well as institutional resources,
(in)capacities and (dys)functions. A “transaction” can thus occur not only where
an isomorphic shift is purely mimetic but also where the shift is a matter of
degree or hybridization. Occasionally, exported ideas fail to take root in foreign
soil. They may have no chance to flourish due to resource/capacity constraints
and weak institutions and enforcement; or there may be a mismatch between
elite-level approximation or replication of foreign solutions and a country’s
cultural/multi-cultural norms or shifting political currents. And in the end, an

1. Foreign competition law approaches imposed on Latin American countries, largely as part of
conditional loan packages, illustrate how the leveraging of paradigms can backfire. See generally COMPETITION
LAW AND PoLICY IN LATIN AMERICA 9-11 (Eleanor Fox & D. Daniel Sokol eds., 2009); Julian Pena,
Competition Policies in Latin America, in HANDBOOK OF RESEARCH IN TRANS-ATLANTIC ANTITRUST 732
(Philip Marsden ed., 2006).
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injudicious transaction may breed contempt, which may have far-reaching
consequences.’

From the perspective of the “merchants” and “peddlers,” the more they can
stimulate isomorphic processes, the easier it will be to achieve greater degrees of
substantive, procedural, institutional and intellectual convergence across
jurisdictions.” This objective dovetails with that of gaining, as it were, a large
share of the market. Attentive observers have cautioned that convergence is not
to be pursued as an inherently desirable goal; relative costs, risks and benefits as
well as capacities should be taken into account along with the particular
contextual fabric of the jurisdiction or group of jurisdictions that may be
interested in making a “purchase.” One risk may be that a foreign-spawned tool
or principle, which may be based on a chain of possibly contingent choices,
could exacerbate pre-existing problems. For example, a green light for territorial
restrictions agreed between non-competitors, which flashed on in the United
States in the late 1970s, was deemed inapposite in the European context, where
markets across the Continent tended to be, and in many cases still are, highly
fragmented (and not only because of enlargements to the East).® Another risk

2. The backlash and shift toward socialism is described in more political terms in Jorge G. Castafieda,
Latin America’s Left Turn, FOREIGN AFFAIRS (May-June 2006), available at http://sandovalhernandezj.people.
cofc.edu/r21.pdf. The impediments to successful transplants, and the importance of adequate pre-conditions,
have been highlighted in a substantial corpus of literature. See, e.g., Daniel Berkowitz, Katharina Pistor & Jean-
Francois Richard, Economic Development, Legality, and the Transplant Effect, 47 EUR. ECON. REV. 165 (2003);
Tay-Cheng Ma, Legal Transplant, Legal Origin, and Antitrust Effectiveness, 9 J. COMPETITION L. & ECON. 65
(2013). See also FRANZ KRONTHALER, IMPLEMENTATION OF COMPETITION LAW IN DEVELOPING AND
TRANSITION COUNTRIES 89-90 (2007). Diffusion as a complex, multi-faceted phenomenon is discussed in
William Twining, Diffusion of Law: A Global Perspective, 1 J. COMP. L. 237 (2004); William Twining, Social
Science and Diffusion of Law, 32 J. L. SOC’Y 203 (2005). For a legal anthropology perspective, see Julia Eckert,
Who is Afraid of Legal Transfers?, in ORDER FROM TRANSFER: COMPARATIVE CONSTITUTIONAL DESIGN AND
LEGAL CULTURE 171 (Giinter Frankenberg ed., 2013).

3. See infra Part II.

4. Cf. DAVID J. GERBER, GLOBAL COMPETITION: LAW, MARKETS, AND GLOBALIZATION 278 (2010).

5. See infra Part 111

6. The distinct, historically determined structure of the European economy is a factor relevant not just to
vertical restraints doctrine but to other areas of the law, as well as the application of Article 102 TFEU. For
example, fragmented markets may hinder the process of creative destruction or similar self-corrective
mechanisms. Cf. Gustatvo Ghidini & Emanuela Arezzo, La prospettiva costituzionale della tutela della
concorrenza [A Constitutional Perspective on the Protection of Competition], in ALLE FRONTIERE DEL DIRITTO
COSTITUZIONALE: SCRITTI IN ONORE DI VALERIA ONIDA [AT THE FRONTIERS OF CONSTITUTIONAL LAW:
ESSAYS IN HONOR OF VALERIA ONIDA] 859, 871 (Marilisa D’Amico & Barbara Randazzo eds., 2011) (Europe
“thus appears reluctant to entrust the protection of competition to a merely potential perspective [...]”)
(translation and emphasis are by the author of this article; the term ‘potential’ refers to pressures from potential
competition). See also John Vickers, Competition Law and Economics: A Mid-Atlantic Viewpoint, 3 EUR.
COMPETITION J. 1, 6 (2007) (“competitive self-righting mechanisms” in Europe may be less robust as compared
to the U.S. because of Europe’s history of extensively monopolized markets, largely as a result of government
intervention). Vickers also tentatively raises the point that, since Europe had not developed its private
enforcement capacities to any degree comparable to the enormous litigation apparatus in the U.S. (a gap the EU
is gradually and timidly addressing, although positive developments mainly concern only business-to-business
litigation), more rigorous standards for unilateral conduct in Europe may be less apt to inhibit desirable
aggressive competition on the part of dominant firms. See id.
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may be harm to competition law’s perceived legitimacy if a particular form of
competition law is pushed too hard on a culture deeply rooted in different prior
beliefs and values.” The un-reflexive assumption that convergence between
systems, concepts and analytical approaches is desirable for its own sake has
therefore understandably been criticized.® An additional critique that has been
aired is that if convergence were adopted by all actors and jurisdictions as an

7. See Thomas Cheng, Convergence and Its Discontents: A Reconsideration of the Merits of Convergence
of Global Competition Law, 12 CHL J. INT'L LAW 433, 489 (2012) (advocating culturally sensitive convergence,
and not opposing convergence as such). According to Cheng, the risk is linked to the relative permanence of
local cultural values, which do not change fundamentally despite forces of globalization. In this regard, he cites
Ronald Inglehart & Wayne Baker, Modernization, Cultural Change, and the Persistence of Traditional Values,
65 AM. SOCIOL. REV. 19, 21-22 (2000). At page 22, Inglehart and Baker write: “Weber [in THE PROTESTANT
ETHIC AND THE SPIRIT OF CAPITALISM (1904)] argued that traditional religious values have an enduring
influence on the institutions of a society. Following this tradition, Huntington [in THE CLASH OF CIVILIZATIONS
AND THE REMAKING OF WORLD ORDER (1996)] argues that the world is divided into eight major civilizations or
‘cultural zones’ based on cultural [and specifically, religious] differences that have persisted for centuries. [. . .]
Scholars from various disciplines have observed that distinctive cultural traits endure over long periods of time
and continue to shape a society’s political and economic performance. For example, Putnam [in MAKING
DEMOCRACY WORK: CIVIC TRADITIONS IN MODERN ITALY (1993)] shows that the regions of Italy in which
democratic institutions function most successfully today are those in which civil society was relatively well
developed in the nineteenth century and even earlier. Fukuyama [in TRUST: THE SOCIAL VIRTUES AND THE
CREATION OF PROSPERITY (1995)] argues that a cultural heritage of ‘low-trust’ puts a society at a competitive
disadvantage in global markets because it is less able to develop large and complex social institutions. Hamilton
[in ‘Civilizations and Organization of Economies’, in THE HANDBOOK OF ECONOMIC SOCIOLOGY 183 (Smelser
& Sedberg eds., 1994)] argues that, although capitalism has become an almost universal way of life,
civilizational factors continue to structure the organization of economies and societies: “What we witness with
the development of a global economy is not increasing uniformity, in the form of a universalization of Western
culture, but rather the continuation of civilizational diversity through the active reinvention and reincorporation
of non-Western civilizational patterns’ (p. 184).” Cheng would nevertheless likely agree that although culture is
slow to change and path dependencies tend to be durable, it does not follow that efforts to engender a
“competition culture” are futile. Mindful of the point made by Inglehart and Baker, expectations and strategies
of social change should be realistic and, to the extent possible, harmonious with the logic and philosophy of a
particular “cultural zone.” Furthermore, with respect to the developing world, some recommended “building
blocks” have been identified by, e.g., Sokol and Stephan: “In order to build competition culture, competition
authorities must choose their cases carefully so as to maximize positive media coverage, information
dissemination, and interest by ordinary members of the public. Bid-rigging cases [which most taxpayers can
avidly applaud] may be a good place to start.” D. Daniel Sokol & Andreas Stephan, Prioritizing Cartel
Enforcement in Developing World Competition Agencies, in COMPETITION LAW AND DEVELOPMENT 137, 153
(D. Daniel Sokol, Thomas Cheng & loannis Lianos eds., 2013). Sequencing, strategic planning, and the
identification of genuine shared interests thus become avenues to dissolving or at least softening cultural
barriers, rather than trying to break through them.

8. For broader discussion of the advantages and risks of participation in global convergence, see generally
Cheng, supra note 7. For discussion of the rhetoric and mechanisms of convergence and a variety of
impediments to it, see GERBER supra note 4, at 281-292. Within the specific context of competition laws and
enforcement patterns in the European Union, the convergence process has rather unique dynamics which set it
apart from the subject of global convergence. See, e.g., Laurence Idot, Réflexions sur la convergence des droits
de la concurrence [Reflections on the convergence of competition laws], November 2012, 4-2012
CONCURRENCE  http://www.concurrences.com/Journal/Issues/No-4-2012/Articles-1371/The-convergence-of-
competition.
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overriding goal, desirable innovation might be suppressed.’ Kerber and Budzinski
therefore plead for diversity and experimentation as part of a discovery procedure
needed to address Hayek’s problem of constitutional ignorance."

Furthermore, even supposing convergence were desirable, as things stand
today there are some areas of law (abuse of dominance in particular) in which
differences in objectives, implementation capabilities and institutions appear to
preclude the identification of any truly universal approach and thus render the
convergence enterprise, even as between developed countries let alone the rest of
the world, largely illusory."

Taking account of the risks, drawbacks and in some cases the
impracticability of convergence, and particularly where the “country of import”
is a developing or least developed country, its historical-cultural, social and
economic conditions may be so different that they are advised to be eclectic with
their choices, and to “develop their own brand of competition law, resisting
pressures to copy ‘international standards’ without regard to fit.”” As noted later,
some of them are following this advice.” Meanwhile, starting from somewhat
different, or rather overlapping, premises—and responding to the counter-risk
that this recommended diversity might lead to excessive fragmentation—one of
the catch phrases circulating in recent years has been “informed divergence.”"

9. Cf. Wolfgang Kerber & Oliver Budzinski, Competition of Competition Laws: Mission Impossible?, in
COMPETITION LAWS IN CONFLICT: ANTITRUST JURISDICTION IN THE GLOBAL EcoNOMY 31, 35-36 (Michael
Greve & Richard Epstein eds., 2004).

10. Id. at 36-39, 55 (Hayekian “knowledge problem requires that an international system of competition
laws must sustainably produce variety and generate new knowledge”); See also OLIVER BUDZINSKI, THE
GOVERNANCE OF GLOBAL COMPETITION: COMPETENCE ALLOCATION IN INTERNATIONAL COMPETITION
PoLICY 72-80 (2008); Wolfgang Kerber, The Theory of Regulatory Competition and Competition Law, in
EcoNOMIC LAW AS AN ECONOMIC GOOD: ITS RULE FUNCTION AND ITS TOOL FUNCTION IN THE COMPETITION
OF SYSTEMS 27 (Karl Meessen ed., 2009).

11. See generally Giorgio Monti, Unilateral Conduct: The Search for Global Standards, in RESEARCH
HANDBOOK ON INTERNATIONAL COMPETITION LAW 345 (Ariel Ezrachi ed., 2012).

12. Eleanor Fox, Competition, Development and Regional Integration: In Search of a Competition Law
Fit for Developing Countries, in COMPETITION POLICY AND REGIONAL INTEGRATION IN DEVELOPING
COUNTRIES 273, 273 (Josef Drexl, Mor Bakhoum, Eleanor Fox, Michal Gal & David Gerber eds., 2012). Fox
recognizes that an internal evaluation, sensitive to local conditions and needs, may lead a jurisdiction to
conclude that the benefits of copying or otherwise embracing a global standard outweigh the disadvantages. But
she stresses the importance of making an informed choice. See id. at 286, 290; see also Eleanor M. Fox and
Michal S. Gal, Drafting Competition Law for Developing Jurisdictions: Learning from Experience (New York
Univ. Law & Econ. Working Paper No. 14-11), forthcoming in ECONOMIC CHARACTERISTICS OF DEVELOPING
JURISDICTIONS: THEIR IMPLICATIONS FOR COMPETITION LAW (Josef Drexl, Mor Bakhoum, Eleanor Fox,
Michal Gal & David Gerber eds., 2015) (need for eclectic, tailored solutions). The costs and benefits to be
considered by a developing country when deciding whether to move closer to a competition model based on
neoclassical economics are discussed in detail by GERBER, supra note 4, at 13.

13. See discussion infra at section IIL.D 4.

14. Strictly speaking, and as originally used, “informed divergence” operates at the level of the diverging
actor, which (as highlighted particularly in footnote 12 and accompanying text) should be making well-
informed choices about whether to follow global standards. See Laurence R. Helfer & Anne-Marie Slaughter,
Toward a Theory of Effective Supranational Adjudication, 107 YALE L. J. 273, 287, 374 (1997). The popularity
of the term ‘informed divergence’ stems from Slaughter’s later use of it in ANNE-MARIE SLAUGHTER, A NEW
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This reference to divergence may in reality be a long-term convergence
strategy.” But it is a “soft” strategy that allows for flexibility, which is meant in
part to be a pressure valve enabling the convergence process to advance.”” The
concept of informed divergence seems to exhibit an inherent tension that is
unlikely ever to be fully resolved, even if such full resolution were desirable. It is
not inconceivable that one day we may see a move from markets toward
hierarchies or quasi-hierarchies: some form of top-down (and partial)
harmonization in some areas of competition law may occur. Such a development
would substantially change the character of discussions about convergence, and
the locus of debate might then shift to processes of splintering and drift. But most
would agree that top-down global harmonization of broad scope, e.g., via a WTO
framework agreement or via some new international institution, will not happen
in the foreseeable future."” For some, this is just as well."

WORLD ORDER 24, 172 (2004). However, the term is helpfully also used ‘multilaterally’ to imply that the
relevant community of interest is or should be equally informed of, and that it understands or should
understand, the divergence and the reasons for it. Cf. John Fingleton, Competition Agencies and Global
Markets: the Challenges Ahead, Speech Given as Part of the Mellon Sawyer Seminar Series (June 5, 2009),
available at http://www.oft.gov.uk/shared_oft/speeches/2009/spe0909paper.pdf, at 27. Of course, if no brakes
were applied to the informed divergence concept, then the risk of unraveling would rear its head again, but the
group dynamics of the ICN tend to serve as a buffer against disintegrative tendencies.

15. Fingleton refers to the “interplay” between convergence and informed divergence. He also seems to
assume that divergent approaches will ultimately be phased out, in particular when developing economies reach
a certain stage of development. See Fingleton, supra note 14 at 27 (specifically, points 87 and 90). For the
notion that informed divergence is intended to lay the groundwork for possible long-term convergence, see
Eleanor Fox, John Fingleton and Sophie Mitchell, The Past and Future of International Antitrust: Gaps,
Overlaps and the Institutional Challenge, in BUILDING NEW COMPETITION REGIMES: SELECTED ESSAYS 163
(David Lewis ed., 2013), at section V of the chapter. The interplay between convergence and divergence has
also been noted by other authors. See, e.g., Anu Piilola, Assessing Theories of Global Governance: A Case
Study of International Antitrust Regulation, 39 STAN. J. INT’L L. 207, 246 (2003).

16. A flexible margin for divergence is, of course, a reflection of the global preference, thus far, for soft
law solutions and soft institutions. In some cases, it may be that the divergence is not easily discerned from an
external point of view, as it emerges through a more subtle process of adaptation. Cf. D. Daniel Sokol,
International Antitrust Institutions, in COOPERATION, COMITY AND COMPETITION POLICY 187, 196 (Andrew
Guzman ed., 2011) (“In soft law antitrust, broad principles in antitrust allow for each country to adopt the
language and theoretical underpinnings behind it in a manner that can be more easily incorporated within the
existing legal and political traditions. This flexibility allows for ‘fit’ within an existing tradition and is not a
pure transplant across legal systems ... “). If broad principles are adopted with the possibility to frame them
within different theoretical perspectives, then a degree of divergence seems likely given high degrees of
heterogeneity across a large number of jurisdictions and “culture zones.” That is to say, “informed divergence”
may be a strategy of managed convergence but at the same time it is a conceptual description of what may be an
endemic feature of the international system when hard obligations have not been undertaken.

17. See, e.g., Fingleton, supra note 14, at 18; D. Daniel Sokol, Antitrust, Institutions, and Merger
Control, 17 GEO. MASON L. REV. 1055, 1099 (2010); DANIEL CRANE, THE INSTITUTIONAL STRUCTURE OF
ANTITRUST ENFORCEMENT 229 (2011). Crane suggests laying a foundation for plurilateral or multilateral hard
law gradually and issue-by-issue, beginning with procedure and progressing to substance and institutions. His
example is pre-merger notification, which could be standardized as a step toward a treaty on substantive merger
norms. See CRANE, supra at 243. On the need for hard law solutions for certain issue-specific challenges, see
also infra note 58.

18. One risk with a multilateral consensus-based agreement is to get stuck with a bad deal that can’t
feasibly be reversed, although a carefully crafted agreement might provide for a workable solution by its own
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While convergence is often a central point of emphasis in the modern global
antitrust conversation and cannot be ignored, the present article develops a
related but different theme: the interest here is on the supply side, and the drive to
increase market share, which may perhaps also be interpreted as the drive to
project soft power, to borrow Joseph Nye’s popular term.” In this context, the
self-interest of key actors, in a broad sense, is not the whole story, but it plays a
central role.” Another related dynamic at play is the distorted lens through which
many if not all of us see the world, a lens of self-certified enlightenment. Many
American antitrust lawyers seem predisposed to the sentiment that they
understand antitrust in a privileged way; after all, the U.S. was the undisputed
antitrust heavyweight champion for 70 years until the 1960s finally witnessed the
incipient influence of competition authorities in Bonn and Brussels. In Europe,
meanwhile, many at some level hold to the view that while competition law
principles and antitrust-type analytical tools took longer to develop in Europe,
lawyers there have surpassed the Americans in competition enlightenment, for
example because in Europe there is a somewhat richer history of competition law
ideas from which to draw. At least some European competition experts may feel
that while Chicago, or an alloyed version of Chicago, has been the slow death of
American antitrust, Europe has largely escaped this fate, and that even in the age
of the more economic approach (thought by many to be a post- or anti-
ordoliberal approach with de-ethicizing overtones), it is the EU competition law
regime that keeps an otherwise largely unaccountable global industry honest.”

terms. Apart from this, some argue that global hard law is in fact undesirable and inferior to the voluntary
system of soft convergence and cooperation that has developed in the last dozen years. See Anu Bradford,
International Antitrust Cooperation and the Preference for Nonbinding Regimes, in COOPERATION, COMITY
AND COMPETITION POLICY 319, 343 (Andrew T. Guzman ed., 2010) (“First, as cooperation under nonbinding
agreements is largely self-enforcing, the added value of a binding agreement with provisions for monitoring,
enforcement, and sanctions is trivial. Second, in the absence of coordinated domestic interest group support for
international antitrust cooperation, a binding agreement would not provide states with any domestic political
economy rents and therefore will remain a low national priority. Finally, the emerging voluntary convergence
will slowly eradicate negative externalities stemming from decentralized antitrust regimes, making the case for
a binding international agreement less compelling.”).

19. See, e.g., JOSEPH S. NYE JR., SOFT POWER: THE MEANS TO SUCCESS IN WORLD POLITICS (2005).

20. The term “self-interest” is not primarily a reference to national welfare- or budget-maximizing
strategies, or profit-shifting in the sense of strategic trade theory. A government (and/or legislator) may well be
guided by such strategies, and if it (they) can (openly or subtly) dictate the policies of the competition authority
established in the jurisdiction concerned, the authority would no doubt act self-interestedly in this narrow sense
as well. Similarly, a competition authority may be co-opted directly by (globally active) commercial interests.
Without denying these possibilities, the reference to self-interest in the main text is concerned with a wider
range of motivations including, for example, the desire to achieve prestige and gain influence in a global
community of interest, and to respond to or anticipate competitive pressures generated by the activities of rival
authorities engaged in a similar game. These motivations seem particularly relevant where and to the extent that
competition authorities engaged in the global promotion of their own competition law regimes operate with
relative independence from globalized industry and from other organs of government.

21. A side note here is that, by its own terms, a “more economic approach” is not an ‘exclusively
economic approach’ (which probably cannot be practiced even in the U.S., not least because subtextual content
will always seep into competition law as conceived or as applied, as it can do in practically all areas of law).
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The theme here, then, is the conscious/unconscious will to compete for
influence via the diffusion of ideas, paradigms, techniques, norm and institution
design, and so on. The term “competition” may fail to capture the simultaneous
cooperative efforts made among competition authorities, and in this sense the
alternative term “co-opetition” could be used.” However, with some exceptions
the emphasis in this text is on competition and not cooperation; since the co-
opetitive dimensions are not explored in detail, this terminology is not used
either.

With regard to competition among competition authorities, the aim is not to
set out to prove that such competition produces good results, as it tends to do in
most real markets.” Previous work suggests that “yardstick”” competition among
competition law institutions (as opposed to the usual Tieboutian competition
among legislators analyzed in most discussions of regulatory competition, where
regulatees/voters can relocate or otherwise select laws) will indeed tend, in
general, to be welfare-enhancing.” This is a sensible view; it seems quite
improbable that adequate agency self-improvement could take place in the
absence of competitive forces. I take the desirability of such yardstick
competition as a given and do no more than conduct an indicative survey of the
modes in which competition authorities compete globally through their activities.

Giorgio Monti has commented on this, explaining that “there are good reasons for the Commission to insist in
its public communications that its approach is only about using more economics, because contemporary EC
competition law is governed by: a distributive concern about ensuring consumer welfare (which is very difficult
to implement in certain instances); other non-economic values; a policy choice (at present at least) in favor of
efficiency in the short term over long term dynamic efficiencies; and a wish to see the law enforced to protect
the process of competition.” Giorgio Monti, EC Competition Law: The Dominance of Economic Analysis?, in
THE DEVELOPMENT OF COMPETITION LAW: GLOBAL PERSPECTIVES 3, 12-13 (Roger Zich, Andreas Heinemann
& Andreas Kellerhals eds. 2010) (emphasis added) (footnote omitted). Later in the text we return to consider
further the last of Monti’s themes, the protection of the “process of competition.”

22. See Daniel Esty & Damien Geradin, Regulatory Co-Opetition, 3 J. INT'L ECON. L. 235 (2000);
Damien Geradin & Joseph McCahery, Regulatory Co-opetition: Transcending the Regulatory Competition
Debate, in THE POLITICS OF REGULATION: INSTITUTIONS AND REGULATORY REFORMS FOR THE AGE OF
GOVERNANCE 90, 93 (Jacinta Jordana & David Levi-Faur eds., 2004) (“a flexible mix of competition and
cooperation between governmental actors, as well as between governmental and non-governmental actors”).
The regulatory co-opetition perspective does not require a mix of competition and cooperation. It is a broad
framework that accommodates pure competition, pure cooperation, and combinations of the two.

23. See Kerber & Budzinski, supra note 9, at 31.

24. Id., with references. This is not to say that competition law authorities never compete in ways
comparable to interjurisdictional competition between legislators (e.g., to attract scarce capital). For example, as
suggested supra note 20, it may be that competitive pressures on legislators sometimes create derivative
pressures on competition authorities; where this is so, a risk of regulatory degradation may arise. However, in
general, the assumptions that must hold in order to draw a direct analogy with regulatory competition may be
either unrealistic or too uncertain, or both. Cf. Eleanor Fox, Antitrust and Regulatory Federalism: Races Up,
Down, and Sideways, 75 N.Y.U. L. REV. 1781-1807, 1789 (2000) (“[U]nlike the phenomenon of corporate
charters, states or nations are not in direct competition with one another to have the most desirable competition
law from the viewpoint of a firm that is a target of opportunity of that nation or state.”).
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B. Structure of this Article

The remaining text proceeds first by setting out how the structure of the
“market” is evolving and who the main players are (part II). Then, more
expansively it considers the processes by which competition in this sense
manifest themselves (part III). In this context, reference is made first of all to the
contrasting grand visions (hard law versus soft law, supranational versus
souverainiste, etc.) that have been embraced and pushed by the most prominent
rival jurisdictions as to how antitrust should be governed at the global level
(section III.LA). The analysis then turns to international antitrust cooperation,
another competitive field where different strategic formats are employed and
where interest has intensified in the absence of formal multilateral antitrust
governance (sections III.B and III.C). A final focal point concerns “competition
in competition ideas” (section III.D). This form of competition concerns
alternative models with regard to what antitrust law should seek to achieve, and
consequently how it should be shaped. A summary of the main points concludes
the article (part I'V).

II. WHICH MARKET PLAYERS?

Inevitable reference is made above and below to the United States and the
European Union. Historically, since most of the few then-existing competition
law regimes worldwide tended to be weak in terms of political power and/or
legal powers, and since they amounted in some cases to extensions of the
economic policies of the dominant political party (which in turn was beholden to
industry), the number of (generally) functional and influential regimes was
arguably three: those in the US, the EEC, and Germany. As Claus Ehlermann
says in a recent book review,” DG IV faced two competitors, the most prominent
initially being the Bundeskartellamt (BKA), followed later by the federal
American agencies (counting the DOJ and FTC, which certainly compete inter
se, as a single rival™). Others have similarly referred (albeit without reference to

25. Claus-Dieter Ehlermann, 51 COMMON MKT. L. REV. 326, 327 (2014) (reviewing THE HISTORICAL
FOUNDATIONS OF EU COMPETITION LAW (Kiran Klaus Patel & Heike Schweitzer eds., 2013).

26. With an already quite checkered history behind it, the influence and stature of the FTC from the 1960s
to the 1980s was at another low ebb, meaning that during this period DG IV’s perceived rival would have been
principally the DOJ. It may be added that U.S. federal antitrust enforcement also competes to some extent with
enforcement at the state level. See, e.g., Richard Posner, Federalism and the Enforcement of Antitrust Laws by
State Attorneys General, 2 GEO. J.L. & PUB. PoL’Y 5, 8, 10, 11, 13 (2004). The unstructured federalist
governance in the US is contrasted with the EU’s more juridified framework in Firat Cengiz, Management of
Networks between the Competition Authorities in the EC and the US: Different Polities, Different Designs, 3
EUR. COMPETITION J. 413 (2007). In further detail, see FIRAT CENGIZ, ANTITRUST FEDERALISM IN THE EU AND
THE US ch. 4 (2012).
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the BKA) to the “duopolistic” market on which the Community and the U.S.
operated as competitors.”

But today we live in a multipolar world, to use an already-stock phrase, and
the transformation has occurred in a breathtakingly short time span. Against a
background of (i) globalized markets, (ii) increased exposure to international
trade including, occasionally, cartelized trade, (iii) sometimes, a perceived need
to attract foreign investment to support local development (although FDI
arguments are double-edged), and (iv) a process of reincarnation in Eastern
Europe following the disintegration of the USSR, the antitrust idea has grown
and reproduced,” with the adoption of over 60 new competition laws in the 1990s
alone.” Today there are more than 120 jurisdictions outfitted with competition
laws,” even if it is important to recognize that the implementation and (funding
of) enforcement of such laws remains in many cases inadequate.”” With this

27. See William Kovacic, Dominance, duopoly and oligopoly: the United States and the development of
global competition policy, GLOBAL COMPETITION REV. 39 (December 2010). Only a dozen years ago, after the
European Commission had attracted the notice of U.S. newspapers with its handling of the Boeing/McDonnell-
Douglas and GE/Honeywell merger cases, Fred McChesney made the rather anachronistic observation that the
U.S. was “still the dominant antitrust enforcer” but that the European Community was “striving to create a
niche for itself.” McChesney, Talking ‘Bout My Antitrust Generation: Competition For and in the Field of
Competition Law, 52 EMORY L.J. 1401, 1436 (2003); McChesney, Talking ‘Bout My Antitrust Generation, 27
REG. 48, 55 (2004) (same quoted language).

28. The term “antitrust idea” is borrowed from Lawrence Sullivan and Wolfgang Fikentscher, On the
Growth of the Antitrust Idea, 16 BERKELEY J. INT’L L. 197 (1998).

29. See, e.g., Imelda Maher & Anestis Papadopoulos, Competition agency networks around the world, in
RESEARCH HANDBOOK ON INTERNATIONAL COMPETITION LAW 60, 87, 345 (Ariel Ezrachi ed., 2012). David
Lewis has observed that in many countries the adoption of a competition law came too late: “[W]hat is
remarkable is how frequently liberal market policies were implemented without first introducing the
competition rules necessary to underpin the effective functioning of the newly ‘liberalized’ markets. This latter
omission has opened the door to monopolization and concomitant abuses, which have caused a great deal of the
misery and inequality that often accompanied liberalization.” Lewis, Embedding a Competition Culture: Holy
Grail or Attainable Objective?, in COMPETITION LAW AND DEVELOPMENT 228, 229 (D. Daniel Sokol, Thomas
Cheng & loannis Lianos eds., 2013). Two additional points seem nearly self-evident: first, it is not just
competition rules but a constellation of policies, which by purpose or effect become a country’s competition
policy, that deserve attention; second, without a minimal development of functioning institutions, the simple
adoption of competition rules will likely have only symbolic value, if any. See, e.g., William Kovacic,
Institutional Foundations for Economic Legal Reform in Transition Economies: The Case of Competition
Policy and Antitrust Enforcement, 77 CHL-KENT L. REV. 265 (2001); Michal Gal, The Ecology of Antitrust:
Preconditions for Competition Law Enforcement in Developing Countries, in UNCTAD, COMPETITION,
COMPETITIVENESS AND DEVELOPMENT: LESSONS FROM DEVELOPING COUNTRIES 21 (2004).

30. See Hugh Hollman, William Kovacic & Andrew Robertson, Building Global Antitrust Standards: The
ICN’s Practicable Approach, in RESEARCH HANDBOOK ON INTERNATIONAL COMPETITION LAW 89, 90 (Ariel
Ezrachi ed., 2012).

31. For a cross-country statistical and econometric analysis of around 100 countries, of whom 80 had
competition laws and 21 did not, see Abel Mateus, Competition and Development: What Competition Law
Regime?, in COMPETITION LAW AND DEVELOPMENT 115, 123-34 (D. Daniel Sokol, Thomas Cheng & Ioannis
Lianos eds., 2013). Sixty-seven of the 80 countries with a competition law had established a competition
authority, but in only 30 countries did the authority appear to have resources suitable for its tasks; indeed, by a
stricter measure only 12 did. Mateus concludes at page 24 that “governments around the world have not placed
competition law enforcement among their highest priorities and have generally not endowed their [competition
authorities] with sufficient resources for effective enforcement.” (footnote omitted) Mateus, supra at 24.

164



Global Business & Development Law Journal / Vol. 28

dispersion and diffusion of laws, the supply side of the market has become, as
Kovacic says, oligopolistic.” China has risen—or pounced, and seems to have the
better part of the antitrust world mesmerized.” In Japan, the JFTC in the last
decade has started to shake free of its dog-that-didn’t-bark past and to become a
serious, though still idiosyncratic, institution.™ Competition authorities in, for
example, Brazil and South Korea have become very active, and punch above
their weight.” Australia, another significant antitrust jurisdiction, has had
remarkable regional and global influence, the pending “root and branch” review
notwithstanding;™ and for the future, India could potentially become yet another
important jurisdiction if the efforts of the Competition Commission can earn it
credibility and provoke cultural change. (This will likely take years to
accomplish; several factors will have to conspire if the necessary environment is
to be created.) Meanwhile, among the EU Member States it is no longer only the
Bundeskartellamt that commands attention; intra-regional competition occurs
routinely in the sister jurisdictions of the EU, paradoxically in parallel with an
intensification of interaction and cooperation, a sort of grand “concerted
practice” established formally by, and informally in connection with, Regulation

32. See Kovacic, supra note 27.

33. Two recent edited volumes indicate the torrent of competition law activity in China during the first
five years of its application. See CHINA’S ANTI-MONOPOLY LAW: THE FIRST FIVE YEARS 5 (Adrian Emch &
David Stallibrass eds., 2013); THE CHINESE ANTI-MONOPOLY LAW: NEW DEVELOPMENTS AND EMPIRICAL
EVIDENCE (Michael Faure & Xinzhu Zhang eds., 2013).

34. For arguments as to why the enforcement of competition law in Japan has been experiencing a long-
awaited renaissance, see Mel Marquis & Tadashi Shiraishi, Japanese Cartel Control in Transition, CEU SAN
PABLO MADRID WORKING PAPER NO. 47/2014, available at http://papers.ssrn.com/sol3/papers.cfm?abstract
_id=2407825 (also discussing the December 2013 amendments to the Antimonopoly Act); Simon Vande Walle,
Competition and competition law in Japan: between scepticism and embrace, in ASIAN CAPITALISM AND THE
REGULATION OF COMPETITION: TOWARDS A REGULATORY GEOGRAPHY OF GLOBAL COMPETITION LAW 123
(Michael Dowdle, John Gillespie & Imelda Maher eds., 2013).

35. On Brazil, see Marcelo Calliari & Denis Alves Guimar es, Brazil: Toward a Mature Cartel
Enforcement Jurisdiction?, in COMPETITION LAW IN THE BRICS COUNTRIES 13, 13 (Adrian Emch, Jose
Regazzini & Vassily Rudomino eds., 2012) (“Brazil has experienced a veritable revolution in antitrust
enforcement in the last 10 years, particularly in relation to cartel enforcement”). On South Korea, see Jaemin
Lee, Korea, in THE POLITICAL ECONOMY OF COMPETITION LAW IN ASIA 47, 47 (Mark Williams ed., 2013) (while
the KFTC answers to the Korean Prime Minister, the enforcement of competition law based on a consumer
welfare criterion but also encompassing fair trade rules “has become one of the major tasks of the Korean
government and the KFTC has been the vehicle to implement this objective”—which it is doing with notable
verve).

36. See, e.g., GERBER, supra note 4, at 262 (attributing Australia’s influence, like that of Canada, to the
country’s neutrality, independence, eclecticism, and “lack of power”, i.e., the ability to relate to other countries
without necessarily causing them to assume a defensive or suspicious posture, an advantage hegemons often do
not have). For further discussion of Australia, see Deborah Healey, Australia, in THE POLITICAL ECONOMY OF
COMPETITION LAW IN ASIA 344, 344 (Mark Williams ed., 2013) (“Australia has a strong competition law, well-
developed competition policy and a significant ongoing commitment to markets and competition.”). In early
2014 the Australian Government launched a far-reaching review of national competition laws and policy. See
The Australian Government Competition Policy Review, Competition Policy Review Issues Paper 14 April
2014, (2014),
http://competitionpolicyreview.gov.au/files/2014/04/Competition_Policy_Review_Issues_Paper.pdf. A final
report is expected in 2015.
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1/2003.” (Here again one could refer to “co-opetition” among European
competition authorities—both horizontal and vertical, since the Commission is
not free from co-opetitive pressures from “below” despite its central role and
ultimately superior powers.

It therefore seems that, more than ever before, except perhaps in 1962 when
the European Commission was endowed with substantial enforcement powers,”
competition is breaking out in the global antitrust “space”. The European
Commission and the U.S. agencies remain the market leaders, certainly. As
Sokol says they still “compete for dominance” in relation to “system design and
analytical presumptions”,” and inevitably they are used as the main examples in
this paper. Nevertheless, there is a growing field of other significant players, and
a general dynamism in the market for market governance.

III. MODES OF COMPETITION

If the global antitrust field is now characterized by oligopolistic competition
with two market leaders, a key question to be explored is: in what arenas, or
through which mechanisms, does global competition take place? In this third part
of the article, we take a tour through these arenas and mechanisms, or to cut
syllables, these “modes” of competition. The tour is not exhaustive, but a sense
of the “multi-market” nature of competition among antitrust enforcers seems to
emerge from a consideration of the modes discussed below.

A. Competing Visions of a Global Framework for Antitrust Law

By the 1990s, one of the big questions being debated was: which vector of
governance ought to apply to the enforcement of antitrust?”’ Considering, for
example, that (i) effective policing of internationally active cartels and efficient
merger control often require significant coordination among agencies from
various jurisdictions (the number of which was growing fast, as noted above), or
that (ii) divergence of rules across jurisdictions tends to create externalities, or
that (iii), inconsistent application within one and the same jurisdiction can result

37. For a thumbnail statistical ‘scoreboard’ of how various Member States have performed in the post-
2004 “modernization” era (taking numbers of envisaged final decisions notified to the Commission as an
indicator), see Wouter Wils, Ten Years of Regulation 1/2003—A Retrospective, 4 J. EUR. COMPETITION L. &
PRAC. 293, 295-296 (2013) (with the “top ten” on this admittedly decontextualized index being France,
Germany, Italy, Spain, the Netherlands, Denmark, Greece, Romania, Slovenia and Hungary; the UK was 12th;
Poland was 15th).

38. See Lorenzo Federico Pace & Katja Seidel, The Drafting and the Role of Regulation 17: A Hard-
Fought Compromise, in THE HISTORICAL FOUNDATIONS OF EU COMPETITION LAW 54 (Kiran Klaus Patel &
Heike Schweitzer eds., 2013), for the story surrounding the adoption of Regulation 17/62.

39. Sokol, supra note 16, at 211.

40. See, e.g., LEON BRITTAN, EUROPEAN COMPETITION POLICY: KEEPING THE PLAYING-FIELD LEVEL
(1992).
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in discrimination and competitive distortions, was there a need for supranational
institutions? Or was it better to preserve decentralized, sovereignty-based
enforcement? Relatedly: was it desirable to have formal frameworks of
cooperation, or was informal and spontaneous cooperation the better approach?

Sensing a window of opportunity sliding open, then-Competition
Commissioner Leon Brittan in 1992 began to advocate the envelopment of
certain aspects of antitrust enforcement within the structures of what was to
become the World Trade Organization,” just months after twelve legal experts
led by Wolfgang Fikentscher had begun to give the idea shape in a far-reaching
Draft International Antitrust Code (DIAC), eventually published in July 1993."
For a while, Commissioner Brittan’s initiative gained some momentum and was
supported by the incoming Competition Commissioner in 1993, Karel van Miert
(if not always by DG IV officials).” In December 1996, competition law became
a ‘Singapore issue’ (a dubious honor), and in submissions to the WTO’s Working
Group on Trade and Competition Policy, the Commission took the (revised)
position that multilateral WTO rules should be developed to ensure the
prohibition of hard core cartels and to ensure that each WTO Member’s
competition law met common standards of non-discrimination, transparency, and
due process.”

41. See id. at 53. Following a reallocation of portfolios within the Commission in 1993, Brittan assumed
responsibility for trade matters and became the European Community’s lead negotiator in the Uruguay Round.

42. See Wolfgang Fikentscher, Competition Rules for Private Agents in the GATT/WTO System, 49
AUSSENWIRTSCHAFT 281 (1994); Wolfgang Fikentscher, The Draft International Antitrust Code (DIAC) in the
Context of International Technological Integration - The Institutional and Jurisdictional Architecture, 72 CHI.-
KENT L. REV. 533 (1996); Daniel Gifford, The Draft International Antitrust Code Proposed at Munich: Good
Intentions Gone Awry, 6 MINN. J. GLOBAL TRADE 1 (1997); Eleanor Fox, Competition Law and the Agenda for
the WTO: Forging the Links of Competition and Trade, 4 PAC. RIM L. & POL’Y J. 1, 29-36 (1995); Eleanor Fox,
Toward World Antitrust and Market Access, 91 AM.J.INT’L L. 1, 15-16 (1997). See also Eleanor Fox, A Liberal
Competition Code for the World Whose Time Has Not Yet Come, remarks delivered at the Global Competition
Law Conference, Chicago, 28 October 2011 and reported in CONCURRENCES n’ 1-2013, at point 1 where the
members of the Munich Group understood that political constraints likely precluded the full realization of their
proposals but proceeded deliberately on a normative (de lege ferenda) basis to establish “the best that world
antitrust law and institutions could be.” Eleanor Fox and Lawrence Sullivan, also among the Munich Group
participants, considered that the DIAC’s substantive rules were too specific and failed to leave room for
national diversity; they prepared an ‘alternative DIAC’ with rules they thought to be less intrusive. See
generally id. (with points 16-52 reproducing and commenting in hindsight on the alternative Code).

43. Fox, Toward World Antitrust and Market Access, supra note 42, at 9.

44. The drivers behind the EU’s (or at that time the Community’s) attempt to introduce a competition law
discipline within the framework of the WTO included the natural affinity of European officials for
supranational structures with binding rules and legal consequences such as the WTO, particularly given the
analogy between WTO trade liberalization and the Community/Union’s own internal fight against trade
barriers. For the former point, see Matthew Baldwin, EU Trade Politics: Heaven or Hell?, 13 J. EUR. PUB.
POL’Y 926, 933 (2006); on the latter, see Fox, Toward World Antitrust and Market Access, supra note 42, at 4-
10; ANESTIS PAPADOPOULOS, THE INTERNATIONAL DIMENSION OF EU COMPETITION LAW AND POLICY 215-16
(2010). Papadopoulos adds other factors as well, such as the goal of promoting broad convergence through
multilateralism, and that of gaining greater market access abroad for European firms; and, less publicly, a desire
to obviate the extraterritorial application of antitrust law by the U.S. agencies against European companies, and
the possibility of using the Singapore issues as bargaining chips to delay agricultural reform. Id. at 216-219.
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But it was not to be. In speeches beginning in 1996 and becoming more
trenchant through 1999, Joel Klein, the then-Assistant Attorney General for
Antitrust (AAG), announced his skepticism at the proposal to extend the WTQO’s
competences to competition law (i.e., to extend them beyond their current
oblique application to antitrust issues™), and this set the stage for a key counter-
move. In 1997, Klein enlisted an expert advisory committee—the International
Competition Policy Advisory Committee (ICPAC)—to study and recommend to
Klein and to the Attorney General ways of developing desirable forms of global
antitrust governance. In a celebrated report of February 2000, ICPAC stated:
“While recognizing that certain core WTO nondiscrimination principles of
national treatment and transparency would also apply to the enforcement of
domestic competition laws, the ICPAC Report specifically endorsed a more
modest role for the WTO than the establishment of new competition rules subject
to WTO dispute settlement.”” At the same time, ICPAC unveiled its idea of,
among other things, a new “Global Competition Initiative” consisting of a

45. See Joel 1. Klein, Acting Assistant Att’y Gen., U.S. Dep’t of Just., A Note of Caution with Respect to
a WTO Agenda on Competition Policy, Address at The Royal Institute of International Affairs (Nov. 18, 1996)
(transcript available at http://www justice.gov/atr/public/speeches/0998.pdf); Joel 1. Klein, A Reality Check on
Antitrust Rules in the World Trade Organization, And a Practical Way Forward on International Antitrust, in
ORG. FOR ECON. CO-OPERATION & DEV., TRADE AND COMPETITION POLICIES: EXPLORING THE WAYS
FORWARD 37 (1999).

46. A few scattershot rules in the WTO Agreements address certain matters that are also of concern to
antitrust. For example, under Article VIII GATS, a WTO member is supposed to ensure that monopolies and
exclusive service providers established in its jurisdiction operate consistently with the most favored nation
(MFEN) principle, and that they do not abuse their monopoly position in a way that jeopardizes the value of any
specific commitments the member has made. Article IX GATS requires a WTO member to consult upon
request (but the obligation goes no further than this) if another member complains about other anticompetitive
business practices causing harm to it. See PETROS MAVROIDIS & MARK WU, THE LAW OF THE WORLD TRADE
ORGANIZATION (WTO): DOCUMENTS, CASES AND ANALYSIS, 764 (2nd ed. 2013). See also, e.g., Eleanor M.
Fox & Amadeo Arena, The International Institutions of Competition Law: The Systems’ Norms, in THE DESIGN
OF COMPETITION LAW INSTITUTIONS 444, 452-460 (Eleanor M. Fox & Michael J. Trebilcock eds., 2013);
BRENDAN J. SWEENEY, THE INTERNATIONALISATION OF COMPETITION RULES 330, 375-377 (2010); Mitsuo
Matsushita, Basic Principles of the WTO and the Role of Competition Policy, 3 WASH. U. GLOBAL STUD. L.
REV. 363 (2004); Brendan Sweeney, Globalisation of Competition Law and Policy: Some Aspects of the
Interface between Trade and Competition, 5 MELB. J. INT’'L L. 375, 401-413 (2004); Claus-Dieter Ehlermann &
Lothar Ehring, WTO Dispute Settlement and Competition Law: Views from the Perspective of the Appellate
Body’s Experience, 26 FORDHAM INT’L L. J. 1505 (2003); Daniel Tarullo, Norms and Institutions in Global
Competition Policy, 94 AM. J. INT'L L. 478, 489-494 (2000); Mitsuo Matsushita, Competition Law and Policy
in the Context of the WTO System, 44 DEPAUL L. REV. 1097 (1995). Few are under the delusion that the WTO
agreements establish cohesive rules to ensure that WTO members punish, prevent or even discourage firms
from engaging in most forms of anticompetitive behavior. Outside of the telecommunications sector, where
WTO members can opt in to the terms of a “Reference Paper” and thereby undertake to police the conduct of
major telecoms suppliers (see Eleanor M. Fox, WTO’s First Antitrust Case - Mexican Telecom: A Sleeping
Victory for Trade and Competition, 9 J. INT’L ECON. L. 271 (2006)), the limited experiments of WTO panels in
solving antitrust problems have generally ended in disappointment. It could hardly be otherwise, given that,
regardless of provisions such as the above-described Article VIII GATS, the WTO has no competence
whatsoever to impose sanctions directly on private actors.

47. Merit E. Janow & James F. Rill, The Origins of the ICN, in THE INTERNATIONAL COMPETITION
NETWORK AT TEN 21, 30 (Paul Lugard ed., 2011).
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voluntary network of competition enforcers (and non-governmental advisors but
no trade officials) developing soft instruments and working toward cooperation,
consultation and soft convergence on “process” issues (but not initially on
substantive rules”). This was of course the genesis of the International
Competition Network, which has been a powerful magnet, more so than many
might have thought possible when it made its first imagined appearance in the
ICPAC report.” Meanwhile, the idea of bringing some aspects of competition

48. See Int’l Competition Policy Advisory Committee Final Report, Op. Att’y Gen. 282-285 (2000),
available at http://www justice.gov/atr/icpac/chapter6.htm [hereinafter ICPAC], where Merit Janow and Jim
Rill, two of the ICPAC members, explain that they had several meetings with U.S. officials, including AAG
Klein, reassuring them that “the objective of the GCI was to provide a consultative forum focusing initially on
process and it was not designed to force substantive harmonization;” see also Janow & Rill, supra note 47, at
37; cf. Monti, supra note 11, at 354, 360. On the other hand, the ICN’s later work has perhaps inevitably crept
into substantive fields and has generated thinly veiled messages to the ICN membership about where their
substantive rules and application thereof should be moving.

49. Obviously, the success of the ICN does not mean it is free of deficiencies. For example, as several
observers have pointed out, the competition authorities of small and developing countries have sometimes
found themselves sidelined in the ICN’s activities and decision-making, while the bigger and more established
players, quite plausibly acting on impulses emanating in part from global commercial interests, set the agenda
or attempt to set it. See Michal S. Gal, Antitrust in a Globalized Economy: The Unique Enforcement Challenges
Faced by Small and Developing Jurisdictions, 33 FORDHAM INT’L L. J. 1, 46-54 (2009); Fox & Arena, The
International Institutions of Competition Law, supra note 46, at 483 (but also noting at 483 and 485 that the
ICN is accountable to its members); Eleanor M. Fox, Linked-In: Antitrust and the Virtues of a Virtual Network,
43 INT’L LAW 151, 167-168, 171 (2009) [hereinafter Linked-in]; Eleanor M. Fox, Economic Development,
Poverty and Antitrust: The Other Path, 13 Sw. J. L. & TRADE AM. 211, 235 (2007); Kathryn McMahon,
Competition Law and Developing Economies: Between “Informed Divergence” and International
Convergence, in RESEARCH HANDBOOK ON INTERNATIONAL COMPETITION LAW 209, 233-35 (Ariel Ezrachi
ed., 2012). Asymmetric influence in international organizations—not only because Great Powers and medium
powers can overwhelm and thus tend to inhibit any dissent but also simply because participation has high
relative costs for small countries—is hardly a problem unique to the ICN or competition law. Furthermore,
Sokol points out that some minimal threshold of asymmetric power may be a condition of the ICN’s success, as
it ensures the necessary investment on the part of the U.S. and the EU. See D. Daniel Sokol, Monopolists
Without Borders: The Institutional Challenge of International Antitrust in a Global Gilded Age, 4 BERKELEY
Bus. L. J. 37, 107 (2007). In that sense, a symbiotic relationship, of sorts, may develop between the powerful
and less powerful members. On the other hand, given the ICN’s voluntary nature, the possibility of a
widespread feeling of lack of “ownership” among its members bears risks, as reflected in the discourse of the
ICN’s leadership. See, e.g., Andreas Mundt, The ICN’s 12" Birthday—What’s New?, COMPETITION POL’Y
INT’L (October 2013), at 3 (“focus and inclusiveness will remain indispensable elements of our path forward”)
(emphasis added). For the likely reasons why the ICN has been rapidly accepted by the global community of
antitrust enforcers (save the authorities established in China, which I surmise may be seeking (i) to consolidate
their standing, while making the political point that China can resist international norms if it so wishes, leaving
themselves the option (ii) to join the ICN later in a position of increased strength and prestige, and thus possibly
greater “bargaining power”, even if entry is formally free with nothing to bargain about), see Sokol, supra at
105, 116, 121-22; D. Daniel Sokol, Antitrust, Institutions, and Merger Control, 17 GEO. MASON L. REV. 1055
(2010). For further reflections on the ICN, see, among others, Hugh M. Hollman & William E. Kovacic, The
International Competition Network: Its Past, Current and Future Role, in THE INTERNATIONAL COMPETITION
NETWORK AT TEN: ORIGINS, ACCOMPLISHMENTS AND ASPIRATIONS 51 (Paul Lugard ed., 2011); Hollman et al.,
supra note 30, at 92; BUDZINSKI, supra note 10, at 142-47; Yane Svetiev, The Limits of Informal International
Law: Enforcement, Norm-generation, and Learning in the ICN, in INFORMAL INTERNATIONAL LAWMAKING
271 (Joost Pauwelyn, Ramses A. Wessel & Jan Wouters, eds., 2012); Marie-Laure Djelic, International
Competition Network, in HANDBOOK OF TRANSNATIONAL GOVERNANCE: INSTITUTIONS AND INNOVATIONS 80
(Thomas Hale & David Held eds., 2011); Marie-Laure Djelic & Thibaut Kleiner, The International Competition
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law firmly under the wing of trade law was rejected in the fall of 2003 in Canciin
amidst Doha Round talks.” It has not been revived, and it is hard to imagine a
change in the wind in the coming years. A multilateral trade deal agreed in Bali
in December 2013 is of little moment. That agreement may come as a relief from
a trade perspective, having spared multilateralism in trade from an ignominious
demise; but on the whole it is unambitious and does not address cross-border
competition law issues.” There is simply no political momentum at present for
the development of a WTO-level competition law initiative of a scope
comparable to those contemplated in the discussions from 1996 to 2003.”

With the WTO relegated to the background as far as competition issues are
concerned, the ICN is riding a wave of popularity and good will. It has been
described as not just successful but dramatically successful and it continues to
perform important roles.” Unavoidably, the organization puts further strain on
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the resources of smaller authorities.” But it has clearly not been made redundant
by (nor has it made redundant) the host of crisscrossing policy networks engaged
in some of the same activities, like those organized under the aegis of the OECD
or UNCTAD,” or those meeting in newer fora such as, e.g., the African
Competition Forum.” As time goes on, however, the limitations and latent
tensions of the ICN”" may lead to a collective and parallel search for solutions to
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problems that cannot be addressed in an ICN context, in particular due to some of
its defining features — no de jure power whatsoever, and a fundamentally modest
albeit elastic mandate. It should not be ruled out that, despite the retreat from the
WTO at Canctin and the prevailing wisdom that competition is to be kept out of
that more formal environment, a cautious new impetus might arise in the coming
years, leading to the launch of certain issue-specific initiatives that could
generate (possibly plurilateral) WTO rules in a circumscribed field.” In such a
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