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Consumer Protection

Consumer Protection; collection of debts-unfair practices
Business and Professions Code: 17538.7 (new).
AB 2073 (Greene); STATS 1971, Ch 1707
Section 17538.7 is added to the Business and Professions Code to
provide that it is unlawful for a creditor or collection agency or an
agent, employee or assignee of a creditor or collection agency, or an attorney for any of the foregoing, to send a communication for purposes of collecting a consumer debt, which simulates legal or judicial
process or which gives the appearance of being authorized, issued, or
approved by a governmental agency or attorney when such is not the
case.
See Generally:

1)

CONTINUING EDUCATION OF THE BAR, 1 The California Family Lawyer, §8.74
(1962).

Consumer Protection; credit cards
Civil Code §§1747-1747.90 (new); 1720 (amended); 1718, 1719
(repealed); Penal Code §§484j (new); 484d, 484h, 502.7 (amended).
SB 97 (Song); STATS 1971, Ch 1019
Chapter 1019 enacts the Song-Beverly Credit Card Act of 1971
(commencing with §1747 of the Civil Code), and makes substantial changes in the law pertaining to credit card practices.

Under the provisions of this act, credit cards may only be issued
upon request or application therefor, or as a renewal or substitution for
a card already accepted by a cardholder. If an accepted card is lost or
stolen, the cardholder may not be held liable for charges on the card
if he gives timely and reasonable notice of the loss to the issuer; and in
no event may a cardholder be held liable for more than $50 for unauthorized use of the card.
The act further provides that both card issuers and retailers are required to correct billing errors within 60 days of notification of the
error by the cardholder. If such correction is not made by an issuer
within 60 days, the card issuer is not entitled to the amount by which
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the outstanding balance of the cardholder's account is greater than the
correct balance, nor any interest, finance, service, or other charges on
the obligation giving rise to the billing error.
If such correction is not made by a retailer within 60 days, the retailer is liable to the cardholder in the amount by which the outstanding balance of the cardholder's account is greater than the correct balance, plus any interest, finance charges, service charges, or other
charges on the obligation giving rise to the billing error. If a cardholder is injured by an issuer or retailer by willful violation of the provisions of this act, the cardholder may bring an action for damages and
may recover treble damages plus reasonable attorney's fees and costs
incurred in the action.
The act, additionally, prohibits the knowing dissemination by credit
card issuers of false credit information about a cardholder; it also prohibits an issuer, after receiving an inquiry from a cardholder regarding
a billing error and prior to the correction of the error, from communicating unfavorable credit information concerning the cardholder to any
person solely because of the cardholder's failure to pay the amount in
question. Willful violation of these provisions gives the cardholder a
right of action for damages and treble damages; attorney's fees and
costs incurred in the action may also be awarded.
The act prohibits a card issuer from refusing to issue a card solely on
the basis of the applicant's race, religion, color, national origin, ancestry or sex. Willful violation of this prohibition, gives the applicant a
right of action for actual damages, $250 in addition thereto, and a right
to have the issuer compelled to issue the card.
Under this act card holders are permitted, in specified instances, to
assert against a card issuer those defenses which such cardholder possesses as a buyer against a retailer. These defenses may be asserted
only to the extent of the amount outstanding in the cardholder's account with respect to the purchase involved, and any late charges or finance charges on such amount. The act prescribes specific procedures
to be taken by a cardholder requisite to asserting these defenses against
a card issuer.
Chapter 1019 amends §484h of the Penal Code to make it a crime
for a retailer, with the intent to defraud, to furnish anything of value
upon presentation of a credit card obtained or retained by theft, or
which the retailer knows is forged, expired, or revoked. Section 484 is
further amended to make it a crime for a retailer with the intent to defraud to fail to furnish anything of value which he represents to the
Selected 1971 California Legislation
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issuer that he has furnished, and who receives any payment therefore.
Additionally, Chapter 1019 incorporates into the Penal Code provisions
that make specified publication of the number or code of credit cards
a crime §§484j, 502.7).
Consumer Protection; refunds for early payment
Civil Code § 1803.2 (amended).
AB 881 (Chacon); STATs 1971, Ch 1061
(Effective July 1, 1972)
Civil Code §1803.2 specifies the requirements which must appear in
every retail installment contract (except as provided in §1803.3).
This section is amended to include an additional requirement that the
contract contain a statement that if the buyer wishes "to pay off in advance the full amount due, the amount of the refund he is entitled to,
if any, will be furnished upon request."
See Generally:

1)

1 Wr~iN, SUMmARY OF CUoFRNI
1969).

LAW, Sales §5 (7th ed. 1960); §5B (Supp.

Consumer Protection; assignments
Civil Code §§1804.2, 2983.5 (amended).
SB 532 (Moscone); STATS 1971, Ch 999
Provides that an assignee of a seller's rights takes subject to all
equities and defenses of the buyer against the seller existing at
the time of the assignment.
Section 1804.2 of the Civil Code is applicable to all retail installment contracts except those for motor vehicles and goods sold with
motor vehicles (§§1802 et seq.). It provides that, notwithstanding an
agreement to the contrary, an assignee of the seller's rights is subject
to all equities and defenses of the buyer against the seller arising out of
the sale and existing in favor of the buyer at the time of the assignment.
However the assignee's liability may not exceed the amount of the debt
owing to the assignee at the time that notice of the equities and defenses is given to the assignee.
Section 2983.5 is applicable to motor vehicle conditional sales contracts as defined in §2981, and provides that an assignee of the seller's
rights is subject to all equities and defenses of the buyer against the
seller existing in favor of the buyer at the time of the assignment.
Prior to the enactment of this statute, §1804.2 permitted a buyer to
Pacific Law Journal Vol. 3
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claim all defenses against an assignee that he could against the seller,
without a limitation to those which were in existence against the assignor at the time of assignment, but with a limitation that such defenses
and equities could only be asserted as a matter of defense to a claim by
the assignee. Rights to recovery available to a buyer as specified in
§1812.7 for noncompliance with the Unruh Act (§§1801 et seq.),
were expressly excepted from the operation of §1804.2.
Before amendment, §2983.5 provided that a buyer had to give
written notice to the assignee of any right of action or defense arising
out of a motor vehicle conditional sales contract within 15 days of notice of the assignment, or such rights would be lost as against the assignee. It was stipulated, however, that the section was not to be construed as modifying or restricting rights, equities, or defenses afforded
under §1459 of the Civil Code or §368 of the Code of Civil Procedure.
The amended version of §1804.2 limits the defenses and claims
that an obligor can assert against an assignee to those which were in
existence at the time of assignment. Because of the deletion of the
clause which specified that the rights of the buyer under the section
could only be asserted as a defense to a claim by the assignee, the exception given to the recovery provisions of §1812.7 was no longer required and this exception has been deleted as well.
Defenses and claims that an obligor may assert against an assignee in
transactions other than those subject to the Unruh Act (cited infra), or
those which are motor vehicle conditional sales transactions are found
in §368 of the Code of Civil Procedure and §9318 of the Commercial
Code and are discussed in 1 WITKIN, SUMMARY OF CALIFORNIA LAW,
Contracts §336 (7th ed. 1960); Security Transactions in Personal
Property, §98A (Supp.1969).
See Generally:
1) 1 WIrmN, SUzrMARY OF CAL oNuA LAw,Sales §5B (Supp. 1969).
2)

REVIEW OF SELECTFD

1967

CODE LEGISLATION, CONTINUING EDUCATION OF THE

Bm 34.

Consumer Protection; unsolicited merchandise
Civil Code §1584.5, as added by Chapter 400 of STATS 1969
(amended); Civil Code §1584.5, as added by Chapter 265 of STATS
1969 (repealed).
SB 1210 (Marks); STATS 1971, Ch 1623
(Effective July 1, 1972)
Expands the definition of "voluntary and unsolicited sending
Selected 1971 California Legislation
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of goods" provides that merchandise selected and offered for sale
on a periodic basis must be affirmatively ordered by consumer
as to each periodic offer; deletes provision permitting exemplary

damages; excludes specified contractualplans.

Section 1584.5 of the Civil Code, as added by Chapter 400 of Stats
1969, protects the consumer from the voluntary and unsolicited sending
of goods, wares, or merchandise not actually ordered or requested by
the recipient. Such merchandise is deemed an unconditional gift, and
the recipient may use or dispose of such merchandise in any manner he
sees fit without any obligation on his part to the sender.
This section is amended to include within its provisions merchandise selected by the company and offered to the consumer which will
be mailed to him for sale or on approval unless he exercises an option
to reject such offer of sale or receipt on approval.
Merchandise selected by the seller and offered for sale on a periodic
basis must be affirmatively ordered by a statement or card signed by
the consumer as to each periodic offer of merchandise.
Section 1584.5 is further amended to exempt from its provisions
contractual plans or arrangements under which the seller periodically
provides the consumer with a form or announcement card which the
consumer may use to instruct the seller not to ship the offered merchandise. Such form or card shall specify a date by which it shall be
mailed by the consumer or received by the seller to prevent shipment
of the offered merchandise. In addition, the seller shall mail the form
or card either: at least 25 days prior to the return date or at least 20
days prior to the mailing date; or the seller shall provide a mailing date
of at least 10 days after receipt by the consumer. Whichever procedure the seller chooses for mailing the form or card, such procedure
must be calculated to afford the consumer at least 10 days in which
to mail his form or card.
Upon the membership contract, application form, or immediately adjacent thereto, in clear and conspicuous language there must be disclosed the material terms of the plan or arrangement including all of
the following:
1) That aspect of the plan under which the subscriber must notify
the seller, in the manner provided for by the seller, if he does not wish
to purchase the selection.
2) Any obligation assumed by the subscriber to purchase a minimum quantity of merchandise.
Pacific Law Journal Vol. 3
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3) The right of a "contract-complete" subscriber to cancel his
membership at any time.
4) Whether billing charges will include an amount for postage and
handling.
Also exempted from the provisions of §1584.5 are other contractual arangements under which the seller periodically ships merchandise
to a consumer who has consented in advance to receive such merchandise on a periodic basis; e.g., continuity plans, subscription arrangements, standing order arrangements, supplements and series arrangements.
As amended, §1584.5 provides that an action may be brought to
enjoin the continuous sending of bills or requests for payment with
respect to goods deemed to be an unconditional gift. In such an action there may be awarded reasonable attorneys' fees and costs to the
prevailing party.
Section 1584.5, as added by Chapter 265 of Stats 1969, in addition to allowing attorneys' fees and costs, also provided for exemplary
damages to the prevailing party. This section is repealed.
See Generally:
1)

REVIEwV OF SELECTED 1969 CODE LEGISLATION, CONTINUING EDUCATION

OF THE

BAR 23.

Consumer Protection; Consumer Warranty Act of 1970
Civil Code §§1791, 1791.1, 1792, 1792.1, 1792.2, 1792.4, 1792.5,
1793, 1793.1, 1793.2, 1793.4, 1793.5, 1794, 1794.2, 1794.3,
1794.4 (amended); §§1790.4, 1793.35, 1795.1, 1795.5 (new).
SB 742 (Song); STATS 1971, Ch 1523
(Effective January 1, 1972)
Expands definition of consumer goods; eliminates requirement
that goods be free from defects of materials or workmanship from
the definition of implied warranty of merchantability; specifies
duration, allows disclaimer, and provides remedies for breach of
implied warranties; requires manufacturers, distributors, and sellers to maintain service facilities under certain conditions; specifies buyer's duties with respect to nonconforming goods; prohibits
award of treble damages for breach of implied warranties; expands coverage of the Consumer Warranty Act to soft goods, consumables, and certain used goods; exempts from coverage specified heatingand air conditioning equipment.
Section 1791 of the Civil Code, relating to the Song-Beverly ConSelected 1971 California Legislation
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sumer Warranty Act (§ §1790 et seq.), is amended to expand the definition of "consumer goods" to include any new mobile home or part
thereof, as well as any new good or product the retail sale of which is
accompanied by an express warranty and which is used or bought primarily for personal, family, or household purposes. Soft goods and
consumables are excepted from this definition and defined separately
within this section.
Section 1791.1 is amended to eliminate the requirement that goods
be free from defects of materials or workmanship from the definition
of "implied warranty of merchantability." As amended, §1791.1 provides that the duration of the implied warranty of merchantability, and
where present an implied warranty of fitness, shall be coextensive with
an express warranty which accompanies the consumer goods, so long as
the duration of the express warranty is reasonable. In no event shall
an implied warranty have a duration of less than 60 days nor more than
one year following the sale. Where no duration for and express warranty is stated it shall be one year.
Any buyer of consumer goods injured by a breach of the implied
warranty of merchantability or fitness may now bring an action for recovery of damages pursuant to the provisions of the Commercial Code
(§§2601-2616; 2701-2725), and in addition Civil Code §1791.1 permits the award of reasonable attorney's fees.
Sections 1792, 1792.1, and 1792.2 providing for implied warranties of merchantability and fitness, are amended to make it clear that
such warranties apply to retail sales. Prior to this amendment these
sections merely referred to "sale or consignment of consumer goods,"
without any specific reference to such goods sold at retail.
Sections 1792.4 and 1792.5, which permit an effective disclaimer
by the seller, and waiver by the buyer of implied warranties under specified conditions, are amended to apply to the sale of soft goods and
consumables, as well as consumer goods. Prior to amendment these
sections applied only to the sale of consumer goods.
Under the provisions of §1793.1, as amended every manufacturer,
distributor, or retailer making express warranties, who elects to maintain service and repair facilities within this state, is required to provide
buyers with the name and address of such service and facility; specific
procedures are set forth in this section.
Section 1793.2 is amended to specify that it is the duty of the buyer
to deliver goods which do not conform with applicable express warranties to the manufacturer's service and repair facility within this state.
Pacific Law Journal Vol. 3
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An exception to this duty is where, due to reasons of size and weight,
method of attachment, method of installation, or notice of the nonconformity, such delivery cannot reasonably be accomplished.
When the buyer is unable to effect return for any of the above reasons, written notice of the nonconformity to the manufacturer or its
service and repair facility constitutes return of the goods for purposes
of this section.
Upon receipt of such notice of nonconformity the manufacturer
shall, at its option, service or repair the goods at the buyer's residence,
pick up the goods for service and repair, or arrange for transporting
the goods to its service and repair facility. When the buyer is unable
to effect a return pursuant to the above provisions, all costs of transporting the goods until return to the buyer are at the manufacturer's expense.
Section 1793.3, which specifies the actions a buyer may take with
respect to nonconforming goods when the manufacturer does not provide service and repair facilities within this state, is similarly amended
to provide for situations where the buyer cannot reasonably return nonconforming goods to the retailer for repair or replacement.
Added to the Civil Code is Section 1793.35, providing that where
the retail sale of soft goods or consumables is accompanied by an express warranty, and such items do not conform with the terms of the
express warranty, the buyer may return the goods within 30 days of
purchase, or the period specified in the warranty, whichever is greater.
The manufacturer may, in the express warranty, direct the purchaser
to return nonconforming goods to a retail seller of like goods for replacement.
When said goods are returned to the retail seller, such retailer shall
replace the nonconforming goods if the manufacturer has directed replacement in the express warranty. In the event the manufacturer has
not directed replacement, the retailer may either replace the nonconforming goods or reimburse the buyer in an amount equal to the purchase price. Costs of reimbursement or replacement are recoverable
by a retailer from the manufacturer in the manner provided in §1793.5.
Pursuant to the provisions of §1793.5, every manufacturer making
express warranties who does not provide service and repair facilities
within this state shall be liable as prescribed in this section to every retail seller of the manufacturer's goods who incurs obligations in giving
effect to the express warranties that accompany the goods. This section is amended to include within the amount of such liability the cost
of transporting the goods, if such costs are incurred.
Selected 1971 California Legislation
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Section 1794.2 now prohibits the award of treble damages where a
judgment is based only upon breach of an implied warranty of merchantability or fitness. The provisions of §1794 allowing treble damages for willful violation of the provisions of this chapter remain otherwise unchanged.
Section 1795.1 is added to the Civil Code exempting from the provisions of this chapter, any equipment or part thereof which is a component of a system designed to heat, cool, or otherwise condition air
where the system becomes a fixed part of a structure. However, the
provisions of this chapter do apply where an express warranty has been
made by the retailer.
If a distributor or retail seller of used consumer goods makes express warranties with respect to such goods that are sold in this state,
under the provisions of §1795.5, as added to the Civil Code, the obligation of the distributor or retail seller shall be the same as that imposed on the manufacturer, with the following exceptions:
1) The distributor or retail seller making express warranties with
respect to the used consumer goods (and not the maker of express
warranties on such goods when new) is required to maintain sufficient service and repair facilities within this state to carry out the terms of
the express warranties.
2) The provisions of §1793.5 (supra) relating to a manufacturer's
liability to the retail seller, do not apply to the sale of used consumer
goods.
3) The duration of implied warranties accompaning the sale of
used consumer goods is coextensive with an express warranty of reasonable duration, but shall not have a duration of less than 30 days
nor more than three months following the sale.
The provisions of Chapter 742 become operative on January 1,
1972, and shall apply to sales of consumer goods occurring on and
after January 1, 1972, provided such consumer goods are manufactured on or after March 1, 1971. In addition, §1790.4 is added to
the Civil Code and specifies that the remedies provided by this chapter
are cumulative and shall not be construed as restricting any remedy
that is otherwise available.
See Generally:
1) 2 P,,c. L.i., REVIEW OF SELECTED 1970 CODE LEGISLATION 347 (1971).
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Consumer Protection; recovery for fraudulent sales
Civil Code 3343 (amended).

SB 669 (Song);

STATS

1971, Ch 943

Specifies damages recoverable in cases of a person defrauded
in the purchase, sale or exchange of property.
Section 3343 of the Civil Code is amended to provide that: (a)
One defrauded in a transfer of property is entitled to recover the difference between the actual value of that with which he parted, and the
actual value of that which he received. Additional recoverable damages include:
(1) Amounts actually and reasonably expended in reliance upon
the fraud.
(2) The amount which would compensate the defrauded party for
the loss of use and enjoyment of the property.
Where the defrauded person has been induced by fraud to sell
(3)
or otherwise part with the property, the amount which compensates
for profits or other gains which might reasonably have been earned
by use of the property.
(4) Where the defrauded person has been induced by the fraud to
purchase or otherwise acquire the property, the amount which will
compensate him for any loss of profits or other gains which were reasonably anticipated and would have been earned from the use or sale
of the property had it possessed the characteristics fraudulently attributed to it. Lost profits from the use or sale of the property shall be
recoverable only if, and only to the extent, that all of the following apply:
1) The defrauded party acquired the property for the purpose of
using or reselling it for a profit.
2) The defrauded party reasonably relied on the fraud in entering into the transaction and in anticipating profits from use or sale of
the property.
3) Any loss of profits for which damages are sought under this
paragraph have been proximately caused by the fraud and the defrauded party's reliance on it.
(b) Nothing in the section shall permit a defrauded person to recover any amount measured by the difference between the value of the
property as represented and the actual value thereof, nor shall this
section deny to any person having a cause of action for fraud or deceit
any legal or equitable remedies to which he may be entitled.
Selected 1971 California Legislation
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COMMENT

Prior to the enactment of Chapter 943, Section 3343 provided recovery for "out-of-pocket" losses where there has been a fraudulent
transfer of property. The "out-of-pocket" rule was once a rigidly applied rule, but recent cases have permitted recovery under a "loss of
bargain" rule. [Coleman v. Ladd Ford Co., 215 Cal. App. 2d 90
(1963); Hahn v. Food Service Equipment Co., 220 Cal. App. 2d 412
(1963)]. The "out-of-pocket" rule seems to unduly restrict recovery to
to the defrauded party as his damages in those instances are limited to
the difference between the market value and the sale price. This rule
also leads to the anomoly that one who commits an act of fraud stands
to lose no more than the amount which he gains by his actions. The
case law trend has been to allow loss of bargain to the defrauded
[Northwestern Title Sec. Co. v. Flack, 6 Cal. App. 3d. 134 (1970)].
This amendment to Section 3343 codifies that trend, and in addition
makes the law regarding fraud in the sale or exchange of property
(Section 3343) commensurate with that of Section 3333, or the breach
of an obligation not arising from contract.
See Generally:

1)

2 WrmN, SUMMARY OF CALIFORN

LAiW, Torts §§425, 426 (7th ed. 1960),

(Supp. 1969).

2)

11 U.C.L.A. L REv. 876 (1964).

Consumer Protection; home solicitation as condition to a prize
Business and Professions Code §17533.8 (new).
SB 1584 (Gregorio); STATS 1971, Ch 960
Chapter 960 adds §17533.8 to the Business and Professions Code.
This section makes itunlawful for any person to offer, by mail or by
telephone, a prize or gift, with the intent of making a home solicitation sales presentation to the recipient of the prize at the time it is delivered, unless such offeror has made it clear and unequivocal to the
offeree at the time of the offer that it is his intention to make such sales
presentation when the prize is delivered.
Consumer Protection; automotive repairs
Vehicle Code §§2501-2503, 27158 (amended); §§11713.1, 2520
et seq., 12300 et seq. (repealed); Business and Professions Code
§101 (amended); §§9880-9889.21 (added).
SB 51 (Beilenson); STATS 1971, Ch 1578
California's first comprehensive law regulating automotive rePacific Law Journal Vol. 3
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pair industry creates a Bureau of Automotive Repair within the
Department of Consumer Affairs. After June 30, 1972 it will
be unlawful to be an automotive repair dealer unless properly
registered. Registration procedures (and specified licensing procedures) are provided as well as sections providing for denial, suspension, and revocation of same. Penalties for violations of this
act are also included. Provisions of this act are not to be construed to preclude any civil remedies available to consumers.
The act may be cited as the Automotive Repair Act.
Section 101 of the Business and Professions Code is amended to add
the Bureau of Automotive Repair to the Department of Consumer Affairs.
Definitions pertaining to the Automotive Repair Act are contained in
§9880.1. "Automotive repair dealer" means one who for compensation, engages in the business of repairing or diagnosing malfunctions of
motor vehicles. "Motor vehicles" includes all passenger vehicles required to be registered with the DMV and all motorcycles whether or
not they are required to be registered. "Repair of motor vehicles"
means all maintenance of and repairs to motor vehicles performed by an
automotive repair dealer, excluding certain enumberated minor services. No service shall be deemed minor if the director of consumer
affairs finds that performance of the service requires mechanical expertise, has given rise to a high incidence of fraud or deceptive practices, or involves a part of the vehicle essential to its safe operation.
"Mechanic" is defined as an employee of an automotive repair dealer,
or is an automotive repair dealer, if the employer or dealer repairs motor vehicles for compensation, excluding certain enumberated minor
services.
Exempt from registration under this act are employees of automotive repair dealers, if the employee acts only as an employee, and persons who solely engage in the repair of vehicles of a single commercial,
industrial, or governmental establishment, or two or more such establishments related by common ownership or corporate affiliation

(§9880.2).
Administrationof the Automotive Repair Act:
There is to be a Chief of the Bureau who is to be responsible to the
Director of Consumer Affairs (§9882.2).
There is to be an Advisory Board (§9880.1) which consists of 9 members appointed by the Governor, five from the public and four from the
automotive repair industry (§9882.6). No member of the board shall
Selected 1971 California Legislation
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serve for more than 2 consecutive terms (§9882.8). The board shall
meet at least twice per year (§9882.9) and its duties are:
1) Inquire into the policies and practices of the automotive repair industry, the functions and policies of the bureau and make recommendations with respect thereto.
2) Confer and advise with the director and chief as to how the
bureau may best fulfill its functions.
3) Consider and make recommendations as to regulations adopted
by the director.
4) Consider and make recommendations as to all matters submitted to it by the director or chief.
5) Assist the director and chief in the collection of information and
data as the director or chief may deem necessary to the proper administration of this act. (§9882.13).
Registrationand Regulation:
All automotive repair dealers must pay a fee and register with the director (§9884). All registrations must be renewed annually (§9884.3).
Pursuant to §9884.7, the director may refuse to validate, or may invalidate temporarily or permanently a registration for any of the following acts by a dealer:
1) Making any untrue or misleading statement which is known to
be untrue or misleading, or which by the exercise of reasonable care,
should be known to be untrue or misleading.
2) Causing or allowing a customer to sign a work order which
does not state repairs requested by the customer or the automobile's
odometer reading.
3) Failing or refusing to give the customer a copy of the signed
work order.
4) Any other conduct which constitutes fraud.
5) Conduct constituting gross negligence.
6) Failure to comply with provisions or regulations adopted pursuant to this act.
7) Willful departure from or disregard of accepted trade standards
in the industry.
8) Making false promises likely to induce a customer to authorize
the repair, service, or maintenance of automobiles.
9) Having repair work done by someone other than the dealer or
M0-1Pacific
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his employees without the knowledge or consent of the owner, unless
the dealer can show that the owner could not reasonably be notified.
The invoice given the customer shall include all work done and if
any used or rebuilt or reconditioned parts were used, the invoice shaill
so state (§9884.8). A written estimate of the labor and parts must
be given the customer, and no charge for excess parts or labor may be
made absent written or oral consent by the customer (§9884.9).
No person required to have a valid registration shall have the right
to sue on a contract for motor vehicle repairs done by him, nor shall
he have the benefit of a lien for labor or materials provided by him unless he has a valid registration (§9884.16). This act is not to be
construed to limit any civil action a customer may have against a dealer
(§9884.18).
A further requirement of registration is that the dealer display in a
conspicuous place a sign approved by the bureau stating that inquiries
may be made of the bureau, accompanied by a telephone number of the
bureau. The sign shall also notify the customer that he is entitled
to a return of all replaced parts upon his request (§9884.17) excluding:
1) such parts as may be exempt by cumbersome weight and size
as to be defined by regulations of the board, and
2) parts which must be returned to the manufacturer because of a
warranty (§9884.10).
Revenue:

An Automotive Repair Fund is established in the State Treasury
(§9886). Salaries and costs expended pursuant to this act are to come
from the above fund (§9886.4).
Fees for the fund are to be appropriated from the State Treasury and
a fee schedule established as follows:
1) Registration fee not less than $25 nor more than $50.
2) Renewal fee of not more than $50 if renewal is timely.
3) If renewal is not timely the fee is to be one and one half times
the renewal fee required.
4) A fee for issuance of a specialty certificate shall not be more
than $50.

Articles I-IV (§§9880-9886.4) inclusive of this act pertain to automotive repair dealers and have been summarized above. Articles
V-VIII (§§9887.1-9889.19) relate to the licensing of official lamp
and brake adjusting stations and pollution control device installation
Selected 1971 California Legislation
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and inspection stations, a function formerly controlled under the auspices of the California Highway Patrol (Vehicle Code §§2520-2523,
and 12300-12304).
Licenses:
The director has the power to issue licenses for official lamp and
brake adjusting stations and pollution control device installation and
inspection stations, and to adopt regulations necessary for the practical
administration of these stations (§9887.1)
The application for such
license shall be $10.00 (§9887.2) and the license is not transferrable
(§9887.3). The director is empowered to adopt regulations prescribing qualifications of the above stations as a condition to licensing
(§9888.2).
Sections 9889.2 and 9889.3 list 15 reasons whereby licenses may
be denied, revoked, or suspended by the director.
Any violation of the provisions of this act is a misdemeanor subject
to imprisonment not to exceed 6 months, a fine not to exceed $1000 or
both (§9889.20); except violations of §§9887.1-9889.10 which are
subject to a fine not exceeding $50.00 for a first offense, a fine not exceeding $100.00 if a second conviction results within one year of the
first, and a fine not exceeding $250.00 for a third conviction within a
one year period (59889.21).
It remains in the domain of the California Highway Patrol to license
privately owned and operated ambulances used to respond to emergency calls, armored cars, fleet owner licensed stations, and for the
transportation of explosives (Vehicle Code §2501).
Consumer Protection; prize on condition of a purchase
Business and Professions Code § 17537 (amended).
SB 1583 (Gregorio); STATS 1971, Ch 709
Chapter 709 amends §17537 of the Business and Professions Code
to make it unlawful to notify any person by any means, as part of an
advertising scheme, that he has won a prize and that as a condition of
receiving such prize he must purchase or rent any goods or services.
Prior to this amendment, §17537 read ". . . must purchase or rent
any other item."; by such wording a requirement that the recipient of
a "prize" sewing machine, for instance, purchase a service contract
would not fall under the prohibitions of this section. Chapter 709
remedies this loophole.
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Consumer Protection; computing finance charge refund
Civil Code §2982 (amended).
AB 882 (Chacon); STATS 1971, Ch 595
Section 2982(d) of the Civil Code is amended to eliminate the provision which permitted the seller, or his assignee, under a conditional
sales contract for the sale of a motor vehicle, to charge (or withhold)
a $25 prepayment penalty against the amount due as a refund of finance charges for prepayment in full.
Pursuant to Chapter 595 a seller is protected on his finance charges
with respect to prepayments in that he can retain a "minimum" finance
charge of $25. The buyer is now protected in that upon prepayment of
a contract he will not be assessed a "penalty" charge and will only be
required to pay those finance charges which a seller has earned unless
it is below $25, in which case buyer can be required to pay up to $25.
See Generally:
1) 1 VIK N, S

ARY OF CALIFORNA LAw, Sales §52(4) (7th ed. 1960).

Consumer Protection; appointment of conservator
Business and Professions Code §§6904, 6904.3 (amended); 6914.5
(new).
AB 1669 (Badham); STATS 1971, Ch 505
Provides for the appointment of a conservator if a licensee fails
to close out his accounts and judgments within 90 days from the
date a collection agency ceases business.

Section 6914.5 is added to the Business and Professions Code to provide that a collection agency licensee shall close out a business when he
ceases to be actively engaged in practice. The licensee may dispose of
accounts assigned to him by sale or transfer to another licensee or by
returning to the assignors the accounts and all things that rightfully belong to them.
Section 6904, provides the grounds for appointment of a conservator
by the Director of the Department of Consumer Affairs and is amended
to conform with the addition of §6914.5. This section now provides that
the director may appoint a conservator if he determines that a licensee
has failed to dispose of assigned accounts and judgments within 90 days
after having ceased to be engaged actively in the collection agency
business, as defined in §6914.5 (supra).
Section 6904.3 sets forth the powers and duties of a conservator and
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is amended to conform with the addition of §6914.5. This section now
provides that if a licensee fails to dispose of assigned accounts and
judgments within 90 days pursuant to §6914.5, the director may order
the conservator to: (a) dispose of assigned accounts and judgments,
(b) wind up and liquidate the collection agency, or (c) consent to
the sale, transfer or continuation of all or any part of the business upon
the imposition of such terms and conditions as the director deems necessary to protect the public and the assignor's creditors. Such terms and
conditions shall include payment for the services rendered by the conservator.
Prior to the enactment of Chapter 505, the Director of Consumer
Affairs was not authorized to appoint a conservator to dispose of assigned accounts and judgments if a licensee failed to dispose of such
accounts and judgments within 90 days after having ceased to be actively engaged in the collection agency business.
See Generally:

1)
2)

40 OPs. Arr'y GFN. 227 (1962).

4 WrrIN, SummARY OF CALioRNA

LAw, Wills and Probate §§341-347 (7th

ed. 1960).
3)

CONTINUING EDUCATION OF THE BAR, California Debt Collection Practice §2.5

(1969).

Consumer Protection; right to rescind home solicitation
contracts or offers
Civil Code §§1689.5-1689.13 (new).
AB 289 (Fenton); STATS 1971, Ch 375
Provides a right to cancel a home solicitation contract or offer,
subject to approval, within a specified time period. Establishes
procedures to be followed with respect to home solicitation contracts or offers. Directs that waivers of the provisions of this
chapter are void and unenforceable.

Section 1689.6 of the Civil Code provides that in addition to any
other right to revoke an offer, the buyer has the right to cancel a home
solicitation contract or offer until midnight of the third calendar day
(excluding Sunday) after the day on which the buyer signs an agreement or offer to purchase which complies with Section 1689.7 (see infra). Section 1689.6 further provides:
a) Cancellation occurs when the buyer gives written notice of cancellation to the seller at the address specified in the agreement or offer.
b) If properly addressed and if sent with prepaid postage, notice
of cancellation by mail is effective when sent.
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c) Notice of cancellation is effective in any form which expresses
the intention of the buyer not to be bound by the home contract or offer.
Section 1689.5 provides definitions of terms used in this chapter to
include:
a)

Home solicitation contract or offer means any contract or any

offer which is subject to approval, for the sale of goods or services or
both, made at other than appropriate trade premises in an amount
more than $50. The home solicitation contract shall not include any
contract under which the buyer has the right to rescind pursuant to
Title 1, Chapter 2, Section 125 of the Federal Consumer Credit Protection Act (P.L. 90-321) and the regulations promulgated pursuant thereto.
b)

Appropriate trade premises means premises at which either the

owner or seller normally carries on a business, or where goods are
normally offered or exposed for sale in the course of business carried
on at those premises.
c) Goods means tangible chattels bought for use primarily for personal, family, or household purposes, including certificates or coupons
exchangeable for such goods, and including goods which, at the time
of the sale or subsequently, are to be so affixed to real property as to
become a part of such real property whether or not severable therefrom,
but does not include any vehicle required to be registered under the Vehicle Code, nor any goods sold with such a vehicle if sold under a contract governed by Section 2982.
d) Services means work, labor and services furnished in connection with the sale or repair of goods as defined in Section 1802.1, but
does not include the services of attorneys, real estate brokers and salesmen, securities dealers or investment counselors, physicians, optometrists or dentists, nor the sale of insurance which is not connected with
the sale of goods or services as defined herein, nor services for which
the tariffs, rates, charges, costs, or expenses, including in each instance
the time sale price, is required by law to be filed with and approved by
the federal government or any official, department, division, commission or agency of the United States or of the State of California.
Under the provisions of Section 1689.7, in a home solicitation contract or offer, the buyer's agreement or offer to purchase must be
signed and dated by the buyer and must contain immediately below his
signature a conspicuous statement in a size equal to at least 10-point
bold type, as follows:
Selected 1971 California Legislation

Consumer Protection

You are entitled to cancel this agreement before midnight of the
third day (excluding Sunday) after the date of your signature. See the
Buyer's Right to Cancel contained in this agreement.
Section 1689.7 further provides that the agreement of offer to purchase shall contain on the first page, in a type size no smaller than
that generally used in the body of the document, the following:
1) The name and address of the seller to which the notice is to be
mailed.
2) The date the buyer signed the agreement or offer to purchase.
3) The Buyer's Right to Cancel under Section 1689.8.
Section 1689.7 also provides in subparagraph (c) that until the seller
complies with the section, the buyer may cancel the home solicitation
contract or offer.
Section 1689.8 contains the following specific requirement for wording of the Buyer's Right to Cancel statement to be included in the
agreement, the title of which to be in type of at least 10-point:
Buyer's Right to Cancel
You may cancel the agreement or offer referred to above at any
time prior to midnight of the third day (excluding Sunday) after
the day you signed the agreement or offer. If you cancel and you
have already made some payment to the seller, the seller is entitled to retain out of the payment, as a cancellation fee, 5 percent of the cash price of the goods or services but in no event may
the seller retain more than fifteen dollars.
You may give notice of cancellation by mailing a signed and
dated statement to the seller at the address indicated. In order
to have proof of mailing, it is recommended that you mail the
statement by registered or certified mail. If you do so, you
should keep the slip the post office gives you.
In the event you cancel, the seller must return to you (a) any
goods or other property (less cancellation fee) and (b) any goods
or other property (or a sum equal to the amount of the trade-in
allowance given therefor), and (c) any note or other evidence of
indebtedness, given by you to the seller pursuant to or in connection with the agreement or offer. After cancellation the seller is
entitled to receive back from you, at your address, any goods
previously delivered by him to you, providing he has returned
any payments and goods or other property received from you, to
the extent indicated above. If the seller does not call for his goods
at your address within 20 days after you give notice of cancellation, you may keep them as your own.
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Section 1689.9 provides that where the goods sold under any home
solicitation contract are so affixed to real property as to become a part
thereof, whether or not severable, the buyer shall not have the right to
cancel as provided in sections 1689.6 or 1689.7 if, subsequent to his
signing such contract, he has sold or encumbered such real property to
a bona fide purchaser or encumbrancer who was not a party to such sale
of goods or to any loan agreement in connection therewith.
Section 1689.10 provides that except as provided in section 1689.61689.11, within 10 days after a home solicitation contract or offer has
been canceled, the seller must tender to the buyer any payments made
by the buyer and any note or evidence of indbtedness. It further provides that if the downpayment includes goods traded in, the goods
must be tendered in substantially as good a condition as when received.
If the seller fails to tender the goods as provided by section 1689.10,
the buyer may elect to recover an amount equal to the trade-in allowance stated in the agreement.
Section 1689.10 also provides that the seller may retain the cancellation fee as described in the Buyer's Right to Cancel (discussed supra).
However, if the seller fails to comply with an obligation imposed by
this section, or if the buyer avoids the sale on any ground independent
of his right to cancel provided in subdivision (a) of section 1689.6,
the seller is not entitled to retain a cancellation fee.
Section 1689.10 further provides in subparagraph (d) that until the
seller has complied with the obligations imposed by section 1689.71689.11, the buyer may retain possession of goods delivered to him by
the seller and has a lien on the goods for any recovery to which he is
entitled.
Section 1689.11 provides further rights and duties between the
buyer and seller to include:
a) Except as provided in subdivision (d) of section 1689.10
(discussed supra), within 20 days after a home solicitation contract or
offer has been cancelled, the buyer, upon demand, must tender to the
seller any goods delivered by the seller pursuant to the sale or offer, but
he is not obligated to tender at any place other than his own address.
If the seller fails to demand possession of goods within 20 days after
cancellation, the goods become the property of the buyer without obligation to pay for them.
b) The buyer has a duty to take reasonable care of the goods in
his possession both prior to cancellation and during the 20 day period
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following. During the 20-day period after cancellation, except for the
buyer's duty of care, the goods are at the seller's risk.
c) If the seller has performed any services pursuant to a home
solicitation contract or offer, prior to its cancellation, the seller is entitled to no compensation except the cancellation fee provided in this
section. If the seller's services result in the alteration of property of the
buyer, the seller shall restore the property to substantially as good a condition as it was at the time the services were rendered.
Section 1689.12 provides that any waiver of the provisions of sections 1689.5-1689.11 shall be deemed contrary to public policy and
shall be void and unenforceable.
Section 1689.13 provides that sections 1689.5-1689.8 and sections
1689.10-1689.12 shall not apply to a contract which is executed in connection with the making of emergency repairs or services which are
necessary for the immediate protection of persons or real or personal
property.
COMMENT
There appears to be a problem of interpretation as to the scope of
this chapter. The definitions contained in section 1689.5 indicate that
the type of contracts or offers to which this chapter is applicable are
home solicitation contracts or offers made at other than appropriate
trade premises. Appropriate trade premises are defined as premises
at which either the owner or seller normally carries on a business, or
where goods are normally offered or exposed for sale in the course of a
business carried on at those premises. There is no further guidance,
however, given within the chapter as to what specific factors will' determine 'whether or not a contract or offer is made at other than appropriate trade premises. With specific reference to contracts, is a determination of whether a contract is made at other than appropriate
trade premises dependent upon the location where the offer was made,
the offer was accepted and contract formed, or the goods were delivered Dr services performed? With respect to the applicability of this
chapter, is there a difference among contracts formed when:
1) A homeowner has a plumbing contractor come to his house,
render an estimate on a plumbing job (in the form of an offer), and
have the homeowner, on the spot, accept that offer (execute a contract) ?
2) A homeowner has the plumber come to his home, the plumber
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makes an estimate (offer), and the next day the homeowner goes to the
office of the plumber and executes a contract?
3) All negotiations take place at the office of the plumber and the
contract is executed at that location?
Are any, or all, of these contracts made at other than appropriatetrade
premises?
Another aspect of the problem of interpretation is whether mail order catalogue sales are subject to the provisions of this chapter in any
or all of the following situations:
1) An order is placed for a chair through a mail order house by
mailing the order accompanied by a check in the amount of the sale
plus shipping expenses, and the company ships the chair.
2) An order for a chair is placed with a mail order house and
the chair is shipped by the house and received and paid for on delivery.
3) The order is placed by execution of a contract of sale with a
salesman for the mail order company with execution of the contract
taking place at the buyer's home.
4) Same situation as (3) above, except that the order is placed
with the salesman at a mail order outlet operated by the seller and the
contract is executed at that location.
Consumer Protection; deposits for repair, alteration, or sale
Civil Code §1858 (amended).
AB 1082 (Gonsalves); STATS 1971, Ch 180
The enactment of Chapter 180 modifies the definition of "property"
as stated in §1858 of the Civil Code by excluding from such definition
any motor vehicle within the meaning of §415 of the Vehicle Code
(which defines a motor vehicle).
Section 1858 is a part of a group of sections (§§1858-1858.3) added
to the Civil Code in the 1970 Legislative Session requiring that persons
in the business of accepting personal property for purposes of repair,
alterations, or sale from any customer shall present the customer with a
written receipt for the property, and additionally, either inform the customer of a lack of insurance over such property or be held strictly liable
in specified circumstances. [See 2 PAC. L.J., 1EvIEw oF, SELECTED
1970 CODE LEGISLATION 358 (1971), for discussion of §§1858-1858.3.].
Comment
Apparently the application of these sections to deposits of motor yeSelected 1971 California Legislation
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hicles for repair, alteration or sale created a highly impractical situation
with respect to various automobile deposit practices.
Consumer Protection; shock-absorbing bumpers
Vehicle Code §§34700, 34710, 34715, 34725 (new).
SB 42 (Harmer); STATS 1971, Ch 598
Chapter 598 adds Division 14.9, entitled Motor Vehicle Damage
Control, to the Vehicle Code (commencing with §34700). Under its
provisions, no new passenger vehicle manufactured after September 1,
1973, may be sold or registered in this state on or after that date, unless it has a manufacturer's warranty that it is equipped with an appropriate energy-absorption system so that it may be driven directly into a
standard Society of Automotive Engineers test barrier at a speed of
five miles per hour without sustaining any property damage (regardless of whether the impact is on the front or rear of the vehicle). Abrasions to the surface of the bumper at the point of impact are not to be
considered property damage within the meaning of this section.
The definition of "passenger vehicle" (§34710) specifically excepts
the following motor vehicles:
1)

Motorcycles

2)

Housecars

3)
4)

Motor vehicles equipped with 4-wheel drive
Motor vehicles constructed on a truck chassis

5)

Motor vehicles operated for hire, compensation, or profit

6)

Makes of motor vehicle of a model year manufactured or sold
in California in quantities of less than 2,000 units for each
such model year

7)

Motor vehicles designed and manufactured for off highway use,
as determined by the Department of Motor Vehicles.

Section 34725 of the Vehicle Code empowers the Attorney General
to enjoin by civil action brought in the name of the people of the State
of California any violation of the provisions of Divison 14.9 of ths
code, when such injunction is requested by the Department of Motor
Vehicles. Such request for injunction need not allege lack of an adequate remedy at law or irreparable damage or loss.
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Consumer Protection; motor vehicle odometer mileage reporting
Vehicle Code §§1819, 4602.5, 28053, 5906.5 (new); §§5900,
5901 (amended).
AB 236 (MacDonald); STATS 1971, Ch 260
Requires notification of the Department of Motor Vehicles of
the mileage as indicated on the odometer of certain transferred
vehicles. Provides that records of the department concerning
mileage of motor vehicles shall be open to inspection by the
public.

Section 1819 is added to the Vehicle Code to provide that certain
records of the Department of Motor Vehicles relating to mileage reports
shall be open to inspection by the public.
Section 4602.5 is added to the Vehicle Code to require that registration cards issued by the Department shall include a space to indicate the
mileage on the vehicle's odometer.
Vehicle Code §§5900 and 5901 are amended to require that the
mileage, as indicated on a vehicle's odometer, for a vehicle under 6,001
pounds, sold, leased or otherwise transferred by an owner or a dealer
(except as between other dealers) must be reported to the Department
of Motor Vehicles.
Section 5906.5 is added to the Vehicle Code to provide that if no
application for transfer is required, a document evidencing the transfer
or sale of the vehicle shall contain the actual mileage and shall be recorded at the time of transfer or sale.
Section 28053, as added to the Vehicle Code, requires a mileage report
to the department by persons repairing or replacing a vehicle's odometer.
The report must also describe the vehicle and indicate the name of the
person for whom the work was performed.
Prior to this amendment, Vehicle Code §§5900 and 5901 did not
require notification to the Department of Motor Vehicles of the mileage as indicated on a vehicle's odometer when such vehicle was sold,
leased, or othervise transferred.
See Generally:
1) 1 WITKIN,

2)

CALIFORNIA CRIMES,
OF CALIFORNIA LAW, Torts §318

RE IEw OF SELECTED

BAR 219.

1969

Illustrations §33 (1964); 2
(7th ed. 1960).
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Consumer Protection; funeral services
Business and Professions Code §§7685-7685.2 (new); Health and
Safety Code §8342 (new).
SB 1268 (Beilenson); STATS 1971, Ch 1027
Requires funeral directors to provide a written or printed list
of specified prices and fees; prohibits a "crematory" from requiring that human remains be placed in a casket prior to cremation.

Section 7685 is added to the Business and Professions Code requiring funeral directors to provide to any person with whom an agreement is entered for the performance of funeral services, at some time
prior to the formation of the agreement, a written or printed list containing, but not necessarily limited to, the price for professional services
offered. This price list may include prices for the funeral director's
services, preparation of the body, the use of facilities, and the use of automotive equipment. In addition, all services included in this price or
prices shall be enumerated, and the funeral director shall also provide
a statement on the list which gives the price range for all caskets offered for sale.
Section 7685.1 requires caskets to be individually priced in a conspicuous manner. It further requires that if the funeral director advertises a funeral service for a stated amount, any casket which is used
in determining that amount must be displayed in his show room in a
reasonably convenient location.
Section 7685.2 prohibits a funeral director from entering into a contract for furnishing services or property in connection with the burial
or other disposal of a dead human body until he has first submitted to
the potential purchaser of such services or property a written or printed
memorandum containing specified price information, as enumerated in
§7685.2(a) through (e). If the charge for an item is not available at
the time the contract is formed, the funeral director shall advise the
purchaser of the charge for that item within a reasonable period after
the information becomes available. All prices charged for items covered under Sections 7685 and 7685.1 shall be the same as those given
under such sections.
Section 8342 is added to the Health and Safety Code to make it a misdemeanor for a director, officer, agent, or representative of a crematory
to make or enforce any rule requiring that human remains be placed
in a casket, or that human remains be cremated in a casket, or to refuse to accept human remains for the reason that they are not in a casPacific Law Journal Vol. 3
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ket. This section shall not be construed to prohibit the requiring of
some type of container or disposal unit.
See Generally:
1) 18 Ops. ATr'Y GEN. 259 (1951).

Consumer Protection; removal or defacing of
manufacturer's label
Civil Code §1710.1 (new).
AB 2561 (Warren); STATS 1971, Ch 1713
Civil Code §1710.1 has been added to impose civil liability on any
person who willfully and knowingly sells or disposes of any specified
manufactured article from which the manufacturer's nameplate, serial
number, or any other distinguishing number or identification make has
been removed or defaced. The limit of such civil liability is $500 to
the manufacturer per transaction, and treble the actual damages sustained by the purchaser, payable to the purchaser.
This section expressly does not apply to label alteration performed by
the original manufacturer or his duly appointed agent as an established
practice in the ordinary and regular conduct of business.
Consumer Protection; hazardous substances
Health and Safety Code §§28756.5, 28758.5, 28759-28759.5,
28773-28773.5 (new); 28743, 28751, 28755, 28757 (amended).
AB 843 (Burton); STATS 1971, Ch 1768
Revises and modifies the definition and regulations pertaining to
hazardous substances with respect to combustible materials and
children's toys. Provides that any substance or article which complies with the federal law does not violate the CaliforniaHazardous
Substance Act. Requires repurchase of banned hazardous substances by the seller.
Chapter 1768 revises §28743 to include combustible substances, and
children's toys that present an electrical, mechanical or thermal hazard,
within the definition of hazardous substances. Section 28751 is revised
to define a combustible item as one with a flash point above 20 degrees Fahrenheit to and including 150 degrees Fahrenheit.
This chapter further revises the Hazardous Substances Act (§ §28744
et seq.) to require that combustible hazardous substances have the signal word DANGER on their label as well as other requirements common to all hazardous substances.
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With respect to children's toys, §§28759 and 28759.5 are added to
the Health and Safety Code to require the Department of Public Health
to determine if a toy or other article for the use of children presents an
electrical, mechanical or thermal hazard (terms defined in section
28756.5). If the department determines that such an article presents
an imminent hazard to the public health, the article is to be considered
a banned hazardous substance until an investigation of the article is
completed. However, §28758.5 provides that any article or substance
which is in compliance with the federal law is not to be considered in
violation of the provisions of the Hazardous Substances Act.
Sections 28773 and 28773.5 require manufacturers, distributors, and
retail sellers to repurchase banned hazardous substances from the person to whom they were sold at specified prices regardless of whether
or not the substance was banned at the time of sale.
Prior to the enactment of this chapter there was no reference to "combustible" material within the definition or provisions of the Hazardous
Substances Act. Items were considered "flammable" if they had a flash
point above 20 degrees Fahrenheit to and including 80 degrees Fahrenheit.
COMMENT
Federal hazardous substances law, as found in Sections 1261 et seq.
of Title 15 of the United States Code, utilizes the following definitions:
1) Flammable: Item with a flash point above 20 degrees to and
including 80 degrees.
2) Combustible: Items with a flash point above 80 degrees to and
including 150 degrees.
The federal requirements for both flammable and combustible materials are similar to California's except that the required signal word
is WARNING or CAUTION instead of DANGER. Other federal provisions regarding hazardous substances, including the repurchase of
banned hazardous substances, are similar to those contained in the revised California Hazardous Substances Act.
Note however, that even though the federal and California labeling
requirements for combustible (and flammable under federal law) items
differ, it would appear that a combustible or flammable item properly
labelled in accordance with the federal provisions would satisfy the
California requirements in that section 28758.5 (noted supra) provides
that items in compliance with the federal law are deemed in compliance
with California law.
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Consumer Protection; false advertising
Business and Professions Code §§17538, 17538.3 (new).
AB 2316 (Fong); STATs 1971, Ch 1712
Section 17538 is added to the Business and Professions Code to provide that unless otherwise stated in the advertisement, a mail-order or
catalog business must, within six weeks from the acceptance of payment for an order, do any one of the following:
(a) Deliver or mail the consumer goods ordered.
(b) Fully refund any payment.
(c) Notify the consumer of an expected delay, or the substitution
of consumer goods of equivalent or superior quality with an offer to
send a full refund in one week if requested. Substitute merchandise
must be described in detail, indicating how it differs from the goods
ordered.
(d) Send substitute consumer goods of equivalent or superior
quality, if: the consumer is extended the opportunity to return the substituted goods and the seller promises to refund to the consumer the
cost of returning such goods together with any portion of the purchase
price previously paid by the consumer.
A notice must be along with the substituted merchandise, sent to
the consumer, stating his right to obtain a refund and the cost of returning the substituted consumer goods.
For purposes of subdivisions (c) and (d) of §17538, consumer
goods are not to be considered of "equivalent or superior quality" if
they are not substantially similar to the goods ordered, or are not fit
for the usual purposes for which they are used, or if the seller normally offers the substituted consumer goods at a lower price than the
goods ordered.
Section 17538 further provides that a mail order business shall have
7, rather than 6 weeks to comply with the provisions of this section
when a consumer makes an initial application for an open-end credit
plan as defined in the Federal Consumer Protection Act (15 U.S.C.
1682), at the same time the consumer goods or services are ordered,
and such goods or services are to be purchased on credit.
Section 17538.3 is added to the Business and Professions Code to
exempt the following from the provisions of § 17538:
Selected 1971 California Legislation

Consumer Protection

(1) Open-end credit accounts or other credit plans as defined in
this section.
(2) Instances in which all advertising for consumer goods contains a notice as to each item offered that a delay may be expected of a
specified period. In such case, one of the events described in §17538
must occur no later than 1 week after expiration of the period specified
in the advertisement.
(3) Consumer goods which by their nature cannot be ready for
use or consumption until a future date and consequently cannot be
stocked at the time of order.
(4) Installments other than the first of consumer goods, ordered
for serial delivery (such as magazines).
(5) Delay in delivery of consumer goods caused by the United
States Post Office, an act of God, or a labor strike by the seller's employees.

---
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