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Public Entities, Officers, and Employees
Public Entities, Officers, and Employees; conflict of interest
Government Code §§1091, 1091.5, 1120 (amended).
AB 17 (Harvey Johnson); STATS 1973, Ch 414

SB 797 (Bradley); STATS 1973, Ch 459
Section 1090 of the Government Code provides that a public officer or employee shall not be financially interested in any contract made
in his official capacity or by any public body or board of which he
is a member. Section 1091 provides that an officer shall not be
deemed to have a conflicting interest in a contract if the interest is
remote and he discloses that interest to the body or board of which
he is a member, and the contract is then approved by the body or
board without counting his vote. Section 1091 also lists, by way of
definition, a number of situations in which the officer's interest can
be considered "remote."
Section 1091.5 of the Government Code, which enumerates those
interests for which a public officer or employee shall not be deemed
to have a conflicting interest in a contract has been amended to also
provide for the situation where husband and wife are both officeholders
or employees of public agencies. It states that a spouse of an officer
or employee of a public agency shall not be deemed to have an "interest" in a contract by virtue of activities or involvement of a spouse
who also happens to be an officer or employee of a public agency.
This exemption only applies, however, when the spouse with the direct
involvement in the contract has been an officeholder or employee for
at least a year prior to the other spouse's election or appointment.
Nothing is said in the statute as to its application when the spouses
work either in the same or different government agencies.
Section 1120, which requires the disclosure by members of the governing bodies, boards, and commissions of any local public agency
of any direct, personal financial interest in any non-contractual matter
coming before such governing body, has similarly been amended. Section 1120(b) (4) now specifies that such a member of a governing
body shall not be deemed to have a direct personal financial interest
if his "interest" is that of a spouse's employment or officeholding when
the spouse is an officer or employee of the public agency, if such
Pacific Law Journal Vol. 5
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officeholding or employment has existed for at least one year prior
to the member's election or appointment to the governing body. Also,
prior to Chapter 459, Section 1091(b) (1) defined the interest of a
governing body member in a contract with a nonprofit organization
of which he was a nonsalaried officer as being "remote." As amended,
the statute now includes being a nonsalaried member as well as an
officer of nonprofit corporations as a "remote" interest.
See Generally:
1) People v. Watson, 15 Cal. App. 3d 28, 92 Cal. Rptr. 860 (1971), cert. denied,
404 U.S. 850 (1971) (held §1090 is neither vague nor uncertain, and a prosecution for violation does not violate due process).
2) CAL. Gov'T CODE §1092 (avoidance of contracts where conflict of interest exists), §§3060, 1097 (grand jury proceedings and penalties).

Public Entities, Officers, and Employees; county ordinances
Government Code §25131 (new).
SB 134 (Nedjedly); STATS 1973, Ch 441
Section 25131 has been added to the Government Code to provide
that county ordinances shall not be passed within five days of their
introduction, nor at other than a regular meeting or at an adjourned
regular meeting. However, an urgency ordinance [See CAL. ELECTIONS CODE. §3751; CAL. GOV'T CODE §25123] may be passed immediately upon introduction at either a regular or special meeting. All
ordinances shall be read in full either at the time of introduction or
passage, except when, after reading the title, further reading is waived
by regular motion adopted by unanimous vote of the supervisors present. When ordinances other than urgency ordinances are altered after introduction, they shall be passed only at a regular meeting or
an adjourned regular meeting held at least five days after alteration:
Corrections of typographical or clerical errors are not alterations within
the meaning of this section.
See Generally:
1) CAL. GOV'T CODE §36934 (passage of municipal ordinances).

Public Entities, Officers, and Employees; county property sale
Government Code §§25526.5, 25526.6 (new).
AB 2439 (Boatwright); STATS 1973, Ch 406
Chapter 406 has added Section 25526.5 to the Government Code
to provide that whenever the board of supervisors of a county deterSelected 1973 California Legislation
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mines that any county real property whose value does not exceed
$2,000 is no longer necessary for county or public purposes, the
board may sell, exchange, quitclaim, or convey such real property,
or any interest therein, in the manner and upon the terms or conditions
they agree upon and without compliance with any other section of
Article 8 (commencing with §25520).
Chapter 406 has also added Section 25526.6 to authorize the county
board of supervisors, notwithstanding any other provision of law, to
convey an easement, license, or permit for use of any real property
of the county to the state, or to any county, city, district, or public
agency or corporation, or to any public utility corporation, if the board
finds the conveyance to be in the public interest and not in conflict
with county use of the property. There is no monetary limit on the
value of the interest conveyed pursuant to this section.
COMMENT

Section 25526 of Article 8 applies to the sale or lease of any county
real property and provides procedures which basically require a public
sale, adequate notice to the public of the sale, and acceptance of sealed
bids. Section 25363 provides an optional procedure for the sale or
lease of surplus county property. As the advantages of reaching a
large number of prospective purchasers are not as great with surplus
property, which is usually less valuable property, this section allows
the sale of such property at a public auction without extensive notification or publication of the sale. Chapter 406 has been enacted to
provide another alternative for the sale of specified surplus property
and to further eliminate the unnecessary delay and expense involved
in such sales [Assemblyman Dan Boatwright, Press Release, May 16,
1973].
See Generally:
1) CAr. GOV'T CODE §25520 et seq. (sale or lease of real property).

2)

35 Ops. ATr'Y GEN. 38 (1960)
property).

(alternative procedures for sale of county real

Public Entities, Officers, and Employees; DymallyAlatorre Bilingual Services Act
Government Code Chapter 17 (commencing with §7290) (new).
AB 86 (Alatorre); STATs 1973, Ch 1182
Support: California Rural Legal Assistance; Jewish Public Affairs
Committee of California; League of Women Voters of California;
Plaza de La Raza
Pacific Law Journal Vol. 5
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Section 7291 states that Chapter 17 (commencing with §7290) has
been added to the Government Code to provide for effective communication between all levels of government and the people who are precluded from utilizing public services because of language barriers. Section 7292 requires state agencies, as defined in Section 11000, which
furnish information or render services through contact with a substantial number of non-English-speaking people to employ a sufficient
number of qualified bilingual persons in public contact positions, or
as interpreters to assist those in such positions, to ensure provision
of information and services in the non-English language. Section
7293 imposes the same requirement on local agencies serving a substantial number of non-English-speaking people. Section 7298 excepts
school districts, county boards of education, and offices of county superintendents of schools from the provisions of this chapter.
Section 7296 defines a "bilingual person" as one who is proficient
in both English and the foreign language to be used. Under Sections
7292, 7293, and 7297, the determination of which positions are public
contact positions, what constitutes a substantial number of non-English-speaking people, and what constitutes a sufficient number of
qualified bilingual persons shall be made by the agency. Section 7294
provides that no employee of a state or local agency may be dismissed
to carry out the purposes of this chapter, and that it need only be
implemented by filling positions made vacant by retirement or normal
attrition.
Section 7295 requires any materials explaining services available to
be translated into any non-English language spoken by a substantial
number of the public served by the agency. Whenever notice of the
availability of materials explaining services is given, orally or in writing, it shall be given in English and in the non-English language into
which any materials have been translated. Here again, the determination of when these materials are necessary is left to the discretion of
the agency.
Section 7299 states that the provisions of this chapter shall be implemented to the extent that local, state, or federal funds are available,
and to the extent permissible under federal law and the provisions
of civil service law governing the state and local agencies.
See Generally:

1)

CAL. EDUC. CODE ch. 5.7 (commencing with §5761) (The Bilingual Education Act
of 1972).
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Public Entities, Officers, and Employees; eminent
domain by community services district
Code of Civil Procedure §1241 (amended).
SB 475 (Berryhill); STATS 1973, Ch 262
Section 1241 of the Code of Civil Procedure provides that before
property can be taken by eminent domain, it must appear that: (1)
the use to which it is to be applied is a use authorized by law; (2)
the taking is necessary to such use; and (3) if the property has already
been appropriated to some public use, the property is to be put to
a more necessary public use. Section 1241 provides that when specified governmental bodies find and determine such necessity, it is conclusive unless the land appropriated is located outside the territorial
limits of the governmental body. If the land is located outside the
territorial limits of the governmental body, the findings are rebuttable.
The governmental bodies referred to include, for example, sanitary
districts, transit districts, school districts, and legislative bodies of counties, cities and counties, and incorporated cities or towns.
Chapter 262 has amended Section 1241 to extend its provisions
to the findings and determinations of a community service district
[See CAL. Gov'T CODE §61000 et seq.]. A community service district
is a municipal corporation which may, for example, be formed for
water supply, the collection, treatment, or disposal of sewage, the collection or disposal of garbage, police protection, and street improvement.
See Generally:
1) 3 WrrKIN, CALFORNIA PROCEDRuR
2)

3)
4)

Pleading §§547-548 (2d ed. 1971).

CONTINUING EDUCATION OF THE BAR, CONDEMNATION PRA
CE IN CALIFORNIA
§6.1 et seq. (1973) (an excellent discussion of "use" and "necessity").

Rayburn, Legal Rights and Legal Fictions in Condemnation, 10 HouSTON L. REV.
251 (1973).
Comment, Justiciability of Necessity in California Eminent Domain Proceedings,
5 U.C.D. L. REv. 330 (1972).

Public Entities, Officers, and Employees;
federal grant programs
Government Code §§53704, 53705 (new).
SB 1150 (Lagomarsino); STATS 1973, Ch 160
(Effective July 6, 1973)
Support: County of San Diego; Western Center of Law and Poverty
in Los Angeles
Section 53704 has been added to the Government Code to allow
a city, county, or city and county to continue operation of a federal
Pacific Law Journal Vol. 5
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grant program for up to two years after termination of the federal
grant or authority for the program. The local governing body is authorized under this section to appropriate funds and do all acts necessary to continue the program in operation.
Section 53705 has been added to also authorize a city, county, or
city and county to appropriate funds and do all acts necessary to assume and carry out or continue, for a two year period, any program
which is operated by any other public agency, private person, or corporation whose federal funds are to be terminated or substantially reduced and whose funds were granted for specified purposes enumerated in the section. It is also provided that the local governing body
may perform any act or service authorized by this section by means
of a contract with an independent contractor who may be a public
agency, private person, or corporation.
The purpose of this legislation is to fill the void in state law for
authorization of local governments to assume many of the phasedout federal programs, especially those funded by the Federal Office
of Economic Opportunity [Senator Robert J. Lagomarsino, Weekly
Newsletter No. 19, June 8, 1973].
Public Entities, Officers, and Employees; Governmental
Conflict of Interests Act
Government Code Article 4.6 (commencing with §1120), Division
4.5 (commencing with §3600) (repealed); Division 4.5 (commencing with §3600) (new).
SB 716 (Moscone); STATS 1973, Ch 1166
Support: Common Cause; Santa Barbara Democratic Central Committee
Opposition: Association of California Water Agencies; Association
of California School Administrators; Board of Registration for Professional Engineers
Prohibits public officials from having conflicting economic interests; forbids participation in, or attempt to influence, governmental actions or decisions by person holding such a conflicting

economic interest; requires disclosure of specified economic interests which may be materially affected by official actions or decisions; provides for adoption of agency regulations and guide-

lines for administrationof disclosure of financial interests; specifies
exemptions from requirements of this division; specifies penalties for
violations; defines terms used in Act; declares legislative intent in

enactment of Act.
Selected 1973 California Legislation
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Division 4.5 (commencing with §3600) has been added to the Government Code by Chapter 1166 as the "Governmental Conflict of Interests Act." Section 3625 provides that no official shall have an
economic interest which is in substantial conflict with the proper exercise of his duties as an official. An official has an "economic interest"
if the governmental action or decision in question will have a material
economic effect upon any of the following: (1) any "business entity,"
as defined in Section 3610, in which the public official has a direct
or indirect investment worth more than $1000, or in which he is a
director, officer, partner, trustee, employee, or holds any position of
management; (2) any real property, as defined in Section 3610, in
which the official has a direct or indirect interest worth more than
$1000; or (3) any source of income, loans, or gifts aggregating $250
or more in value received by or promised to the official within 12
months prior to the time the action is taken or the decision is made.
The terms "indirect investment' and "indirect interest," as used above,
refer to any investment or interest owned by the spouse or dependent
children of the official, or by an agent on behalf of the official. In addition, the terms encompass any business entity in which the official, his
agents, spouse, or dependent children possess more than fifty percent of
the ownership interest, and any trust in which the official, his spouse,
or dependent children have a present or future interest worth
more than $1000. Section 3625 also provides that the above prohibitions shall not apply if the governmental action or decision effects an
economic interest of the official as a member of the public or any profession, industry, or occupation, to no greater extent than any other
member of the public, or of any profession, industry, or occupation.
This section also provides that no public official, other than a constitutional officer (defined in Section 3610(c)), shall participate in, or
in any way attempt to influence, governmental action or decisions relating to any matter within the responsibilities of his agency in which
he knows or has reason to believe he has an economic interest. This
prohibition shall not apply to any public official with respect to any
matter which could not legally be acted upon or decided by his public
agency without his participation, provided that such official specifically discloses the existence of any economic interest, particularly describing the nature of such an interest, before he participates in the
action or decision. However, such an official may in no way attempt
to influence any other official with respect to the matter after making
such a disclosure. This prohibition also does not apply if the action
or decision affects an economic interest of the official as a member
Pacific Law Journal Vol. 5
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of a significant segment of the public or as a member of an industry,
profession, or occupation to no greater extent than any other such
member.
Section 3627 provides that, except as a governmental employee or
consultant, no former official shall influence or attempt to influence
for compensation the public agency by which he was formerly employed or for which he served, or any of its member, officers, or employees, for a period of two years after his termination of service or
employment with the agency. The section also prohibits a former
public official, during the two year period following the termination
of his employment, from accepting any compensation from any person
whose economic interests were materially affected by any action or
decision in which the former official participated during the period
of his service or employment, unless the action or decision benefited
the person to no greater extent than any other member of the public,
industry, profession, or occupation. These provisions of Section 3627
shall not apply to a former public official unless the official receives
compensation or other thing of value from a business entity having
a contractual relationship with the public agency by which the official
was employed.
Section 3626 provides that public agencies may adopt guidelines
for their officials in their determination of whether they have economic
interests which substantially conflict with the proper exercise of their
official duties. Compliance with such guidelines, in a good faith belief
that such guidelines are consistent with the requirements of Section
3625, will exempt officials from the civil and administrative penalties
imposed for violation of such prohibitions. Section 3603 indicates
that nothing in this division shall prevent any public agency from
adopting regulations more restrictive or with additional penalties than
provided for in the division.
Chapter 4 (commencing with §3700) of this division specifies the
procedure and rules for the disclosure of economic interests. Section
3700 requires that all constitutional officers, county supervisors and
chief administrative officers, mayors, city council members, members
of planning commissions and planning officers, and managers of general law or charter cities must file, during April of each year, a statement containing the following information: (1) the name, principal
address, and general description of the nature of the business activity
of any business entity in which the official has, or at any time during
the year had, a direct or indirect investment worth more than $1000,
and whether that investment exceeds $10,000; (2) a specified description of any real property in which the official has, or at any time
Selected 1973 California Legislation
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during the year had, a direct or indirect interest worth more than
$1000, and whether such interest exceeds $10,000; (3) each source
of income, loans, or gifts aggregating $250 or more in value received
during the preceding 12 months including the name, address, and general description of the business activity of each source, a statement
of the consideration, if any, for which the income was received, and
whether the aggregate value of the income, loans, and gifts received
was worth more than $1000; (4) a specified description of any employment, position of management or office, salaried or otherwise,
held at the time of the filing of the statement, or at any time during
the year. Such a statement need not include any investment, interest,
or income, gift, or loan, which could not be materially affected by
a governmental action, failure to act, or a decision taken by the official within the scope of his duties. However, if the official owns real
property or holds a position or an investment interest in any business
located, or doing business, within the jurisdiction of the official's
agency, such an interest or position will be regarded as an interest
which could be affected materially, and must be included within the
statement of disclosure.
Section 3703 requires the filing of statements of disclosure by all
public officials other than those listed in Section 3700. Section 3704
provides that every public agency may adopt rules for the determination of the necessity of disclosure of financial interests by its officials.
In addition, all county, and city and county boards of supervisors,
city councils of general law and chartered cities, and governing boards
of special districts may adopt such rules with respect to officials in
the agencies subject to their control. These rules shall designate the
economic interests necessary for officials to disclose and shall include
the information required by Section 3700. Any violation of such rules
shall be deemed a violation of this chapter. However, employees holding secretarial, clerical, or manual positions, or other officials whose
financial interests could not be affected materially by any action, failure to act, or decision taken by them within the scope of their official
duties, are not required to file a disclosure statement.
Section 3701 provides that each nonincumbent "candidate," as defined in Section 3610, at the time he files his nomination papers or
his declaration of acceptance of the office sought, shall file a statement
containing all the information required by Section 3700. All persons
nominated for appointment or appointed to public office designated
in Section 3700(a) must also file Statements containing the information required by Section 3700. Section 3702 indicates that every pubPacific Law Journal Vol. 5
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lic official designated in Section 3700(a) who ceases to hold office
shall, within 30 days after ceasing to hold the office, file the statement
containing information required by Section 3700.
Section 3710 provides that each person required to file a statement
of disclosure shall verify the truth of such statement under penalty
of perjury, punishable as provided in Section 126 of the Penal Code.
Section 3604 indicates that all statements, documents, or records required to be filed pursuant to this division are matters of public record,
and will be made available to the public upon request.
Section 3707 provides that any official of a public agency or any
citizen may bring suit to challenge the coverage or adequacy of rules
adopted by public agencies and state and local governmental agencies,
with respect to financial disclosure by public officials. The court may
order amendments to such rules when it finds that interests contained
therein are incapable of being affected materially by any governmental
action or decision. Section 3751 provides that where there is an alleged violation of any provision of this division, the district attorney
of the county in which the violation allegedly occurred, or the Attorney
General if the district attorney fails to act, or any citizen or group
of citizens may bring an action to enjoin such violations or to compel
compliance with the provisions of this division. Upon a preliminary
showing that there are reasonable grounds to believe that there has
been a violation of the provisions of Section 3625, the court may restrain the execution of any decision or official action pending a final
adjudication of the issues presented. Such a restraint order will not
be granted, however, if any injury suffered by innocent persons relying
on the official action outweighs the public interest in granting a temporary stay of the Act. If it is judicially determined that the official
has violated Section 3625, either by realizing an economic gain as
a result of the action or decision, or by failing to disclose financial
interests for which disclosure is required, the court may do any or
all of the following, as appropriate: (1) void any decision, order,
permit, resolution, contract, or other official action affected by the
violation; (2) impose a penalty against the official of up to three
times the value of the benefit received as a result of the violation;
or (3) impose a penalty of up to three times the value of any interest
or investment omitted from the statement of disclosure by the official.
In addition, Section 3753 provides that a violation of any part of this
division shall be grounds for forfeiture of office, pursuant to Section
1700, and for disqualification from holding public office, pursuant
to Section 1021. Section 3754 indicates that no official required to
Selected 1973 California Legislation
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file a statement of disclosure by Section 3700 shall receive compensation until a statement is filed, and no official required to file a statement by Sections 3700 or 3703 may take office until the statement
has been filed. Section 3752 empowers the court to award reasonable
attorneys' fees to the prevailing party in any action taken pursuant
to this division, whether or not there has been a final judgment in
the matter.
Chapter 2 (commencing with §3610) provides definitions for the
following terms, as used in this division: "business entity," "candidate," "constitutional officer," "gift," "income," "investment," "public
agency," "public official," and "real property." Section 3760 indicates
the legislative intent that the provisions of Division 4.5 (commencing
with §3600) be construed as severable.
COMMENT

In March of 1970, the Supreme Court of California delivered an
opinion in City of Carmel-by-the-Sea v. Young [2 Cal. 3d 259, 466

P.2d 225, 85 Cal. Rptr. 1 (1970)] in which it declared the 1969 financial disclosure act [CAL. STATS. 1969, c. 1512, at 3093 (hereinafter
referred to as the "1969 Disclosure Act")] unconstitutional as being
vague and overbroad. The court stated that the act constituted an
invasion of the privacy of those persons seeking to hold public office
or employment, as its prohibitions and sanctions could potentially affect any specified public official regardless of the nature of his economic interests and the remoteness of the possibility of conflicts involving such interests. The 1969 Disclosure Act required financial disclosure by such specified public officials in all instances where the official
had an interest or investment in excess of $10,000 in value. The
act made no differentiation between the types of public officials and
the potential conflicts which could arise in a specific case. The court
indicated that only such regulations governing conflicts which are limited in scope to those transactions having some relation to the duties
of the official may be sustained-any more of a sweeping coverage
or regulation would be vague and overbroad. Chapter 1166 substantially narrows the statutory scheme relative to such regulations by indicating that those economic interests which could not be
affected to a greater extent than interests held by other persons, as
members of the public, industry, or the professions, need not be disclosed. Additionally, the chapter narrows the application of the prohibitions against conflicts of interest by exempting from financial disclosure those interests which cannot be materially affected by any govPacific Law Journal Vol. 5
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ernmental action or decision, and by completely exempting from the
filing requirements those persons who are incapable of having any
interest which might be materially affected by such actions or decisions.
The specific demands of Chapter 1166 are substantially greater than
those of the 1969 Disclosure Act, albeit significantly narrower. Chapter 1166 classifies as economic interests, for purposes of disclosure,
specified interests and investments in excess of $1000 and sources of
income, loans, or gifts aggregating $250 in value. The 1969 Disclosure Act required disclosure only in those instances where the economic
interest exceeded $10,000 in value. Furthermore, the chapter requires
the disclosure of indirect interests and investments, where the 1969
act did not. An indirect interest or investment is an interest or investment held by the spouse, dependent children, agent, or a trust or business entity of the public official. Also, although the 1969 Disclosure Act provided for misdemeanor, and in certain instances felony,
sanctions for violations of the act, Chapter 1166 supplies numerous
remedies for violations of its provisions. A public official who fails
to comply with the chapter may be fined up to three times the amount
he failed to disclose, or realized as a result of a conflict of interest.
The public official may also lose his job and be disqualified from
holding any public office in the future. In specified instances, the
official in violation may be denied compensation for the time he was
in violation, and in the case of an officer-elect, he may be prevented
from assuming office. Finally, the increased bite of the chapter may
be seen in the numerous methods provided by which actions under
the provisions may be instituted. Not only may the district attorney
or, in certain cases, the Attorney General of California bring action
against violators of this act, but also, members of affected public
agencies, a citizen, or a group of citizens may institute such actions.
The legislature declared in Section 3601 that its intent in enacting
the Governmental Conflict of Interests Act was to promote a free flow
of disclosed financial information relative to public officials in order
to "assure the independence, impartiality and honesty of public officials
in governmental actions and decisions." To serve this end, all documented financial disclosures are made matters of public record and
freely available to inquiring members of the public [CAL. GOV'T CODE

§§3604, 3711].
See Generally:
1) CAL. CONST. art. IV, §5 (power of the legislature to adopt conflict of interest
laws respecting members of the legislature).
2) Fort v. Civil Serv. Comm'n, 61 Cal. 2d 331, 337-38, 392 P.2d 385, 389, 38 Cal.
Rptr. 625, 629 (1964) (the requirement of "narrowness" in California statutes).
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Public Entities, Officers, and Employees;
Grunsky-Burton Open Meeting Act
Government Code §§9027, 9028, 9029, 9030, 9031, 9032 (new).
SB 278 (Grunsky); STATS 1973, Ch 1148
Section 9027 has been added to the Government Code to provide
that all meetings of the Assembly and Senate and their committees
and subcommittees, and any conference committee on the budget, shall
be open and public so that the public may remain informed, except
as otherwise provided in this article (commencing with §9020). Section 9028 provides that any such meetings at which the discussion
or adoption of any proposed resolution, rule, regulation, or formal
action occurs, or at which a majority or quorum of the body is in
attendance, shall be held only after full and timely notice to the public, as provided by the Joint Rules of the Senate and Assembly (enacted by resolution for each session of the legislature).
Under Section 9029, the Assembly or Senate or a committee or
subcommittee may nevertheless hold executive sessions to consider:
(1) the appointment of members to committees or to the chairmanship
or vice chairmanship thereof; (2) the appointment, employment, or
dismissal of a public officer or employee, or to hear complaints or
charges brought against such officer or employee, or an elected public
official; (3) matters relating to internal house management; (4) assignment of bills to committee; or (5) matters affecting the safety
and security of the State Capitol or members of the legislature, its
staff, and employees. The members of the Senate or Assembly may
meet privately in caucus with members of their own political party,
and a legislative conference committee other than on the budget may
meet in executive session to consider legislation when the first house
refused to concur in amendments of the second house.
Section 9030 provides that each member of the legislature who attends a meeting of the Assembly, Senate, or any committee or subcommittee thereof, with knowledge of the fact that the meeting is in violation of Section 9027, is guilty of a misdemeanor. Section 9031 declares that any interested person may commence an action by mandamus, injunction, or declaratory relief for the purpose of stopping
or preventing violations or threatened violations of Section 9027 by
members of the legislature, or to determine the applicability of this
chapter to actions or threatened future action of the legislature.
Section 9032 provides that a holding that any provision of this article is invalid, or that the application of any provision of this article
Pacific Law Journal Vol. 5

Public Entities, Officers, and Employees
to any person or circumstance is invalid, shall not affect the validity
of the remainder of the article and the application of such provision
to other persons and circumstances.
See Generally:
1)

2)

CAL. CONST. art. IV, §7c (Proceedings of each house of the legislature shall be

public except on occasions that, in the opinion of the house, require secrecy).
CAL. GOV'T CODE ch. 9 (commencing with §54950) (Brown Act-local agency
open meeting law).

Public Entities, Officers, and Employees;
incorporation of cities
Government Code §§34301, 34303 (amended).
SB 316 (Song); STATS 1973, Ch 119
(Effective June 29, 1973)
Chapter 119 has amended Sections 34301 and 34303 of the Government Code to provide that proceedings to incorporate land into
a city may be initiated by filing a petition signed by either (1) at
least twenty-five percent of the registered voters residing in the area
to be incorporated, or (2) at least twenty-five percent of the qualified
owners representing at least twenty-five percent of the assessed value
of the land included in the proposed city limits. Prior to amendment,
the petition could be signed only by owners of land situated within
the limits of the area proposed to be incorporated.
In Curtis v. Board of Supervisors [7 Cal. 3d 942, 501 P.2d 537,
104 Cal. Rptr. 297 (1972) (property owner veto provision of §34311
held unconstitutional)], the California Supreme Court noted that "serious constitutional issues may arise from the failure of [S]ection 34303
to permit incorporation proceedings to be initiated by 25 percent of
the residents, without regard to their ownership or value of land
."
[7 Cal. 3d at 964 n.30, 501 P.2d at 553 n.30, 104 Cal.
Rptr. at 313 n.30]. Chapter 119 is the legislature's response to the
constitutional issue raised by the court.
Public Entities, Officers, and Employees;
notice of district meetings
Government Code §54954.1 (new).
AB 2091 (Lancaster); STATS 1973, Ch 1070
Chapter 1070 has added Section 54954.1 to the Ralph M. Brown
Act [CAL. GOV'T CODE ch. 9 (commencing with §54950)] to require
the legislative body of any district which is subject to the provisions
Selected 1973 California Legislation
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of the Brown Act to give mailed notice of every regular meeting and
any special meeting which is called at least one week prior to the
date set for the meeting, to any owner of property located within the
district who has filed a written request for such notice with the legislative body. Any mailed notice required pursuant to this section shall
be mailed at least one week prior to the date set for the meeting
to which it applies. However, the legislative body may, as it deems
practical, give notice of a special meeting called less than seven days
prior to the date set for the meeting.
Any request for notice filed pursuant to this section shall be valid
for one year from the date on which it is filed unless a renewal request
is filed. Renewal requests for notice shall be filed within 90 days
after January 1 of each year. Any request or renewal request filed
pursuant to this section shall contain a description sufficient to readily
identify the property owned by the person filing the request. The
legislative body may establish a'reasonable annual charge for sending
such notice based on the estimated cost of providing the service.
Public Entities, Officers, and Employees;
notice of meetings of state agencies
Government Code §11125 (amended).
SB 1173 (Beilenson); STATS 1973, Ch 1126
Chapter 1126 has amended Section 11125 of the Government Code
to provide that when a person has made a written request for notice
of a state agency's meeting, it shall be provided by the agency at least
one week in advance, except that emergency meetings may be held
with less than one week's notice. The notice must include the items
of business to be transacted, and absent emergency conditions, no
item can be added to the agenda subsequent to the issuance of the
notice. Notice may be requested for all meetings of the agency or
only for specific meetings; in addition, at the agency's discretion, a
person may request and may be provided notice of only those meetings
at which a particular subject shall be discussed.
Public Entities, Officers, and Employees; penalty
clauses in local agency contracts
Government Code §53069.85 (new).
SB 280 (Grunsky); STATS 1973, Ch 83
Section 53069.85 has been added to the Government Code to allow
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the legislative body of a city, county, or district to provide in contracts
for public projects that for each day completion is delayed beyond
the time specified for completion, the contractor shall forfeit a specified
sum of money, to be deducted from any payments due or to become
due to the contractor, A contract for such a project may also provide
for the payment of extra compensation to the contractor as a bonus
for early completion. Such provisions, if used, shall be clearly set
forth in the specifications upon which bids are received.
COMMENT
Sections 1670 and 1671 of the Civil Code provide that contract
clauses calling for liquidated damages are void, except that parties
to a contract may agree upon an amount presumed to be the amount
of damage sustained by a breach of the contract when it would be
impracticable or extremely difficult to fix the actual damage. The
court in Smith v. Royal Manufacturing Company [185 Cal. App. 2d
315, 324, 8 Cal. Rptr. 417, 423 (1960)] held that to be lawful,
a liquidated damages clause must represent a reasonable endeavor by
the parties to estimate a fair compensation for loss and to ascertain
what the damages would be in event of a breach.
Section 14376 of the Government Code provides that state contracts
"shall provide that for each day completion is delayed beyond the
specified time, the contractor shall forfeit . . . a specified sum . . .
to be deducted from any payments due or to become due to the contractor." In Silva & Hill Construction Company v. Employers Mutual Liability Insurance Company [19 Cal. App. 3d 914, 97 Cal. Rptr.
498 (1971)] the court found that Section 14376 is in effect a legislative determination that late charges imposed on a construction company by a state contract fall within the provisions of Section 1671
of the Civil Code and as such are valid liquidated damages [Id. at
920, 97 Cal. Rptr. at 501]. The court concluded that the legislature
was well within its constitutional power in requiring such a provision
in state contracts and thereby exempting the late charges from the prohibition of Section 1670 of the Civil Code [Id. at 921, 97 Cal. Rptr.
at 502].
In Manuel Smith, Inc. v. City of Lakeport [3 Civil No. 12877 (3d
dist., Cal. App., Apr. 18, 1972)] there were no negotiations between
the parties with respect to the liquidated damages clause or its relationship to any damage which might be suffered in the event of a
delay in completion of construction of a portion of a sewer system.
The court refused to allow Lakeport to avail itself of Section 14376
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and held that liquidated damages of $80 per day could not be enforced. Interpreting Silva, the court held that Section 14376 applies
only to the state and not to local agencies.
Because many public contracts are required to be awarded through
the bidding process [See, e.g., CAL. GOV'T CODE §25541.5 (coun-

ties), §37902 (cities)], it is impossible in this situation to negotiate
a liquidated damages clause under Section 1671 of the Civil Code.
Local agencies have therefore been effectively prohibited from including provisions for such damages in their contracts. Section 53069.85
rescues local agencies from their plight by giving them authority similar
to that granted to the state under Section 14376. Section 14376
requires state public works contracts to provide for liquidated damages; Section 53069.85 permits but does not require local agencies

to so provide.
See Generally:
1) 1 Wnxwn, Su mA.RY OF CALiuoRNu LAw, Contracts §§173-176 (7th ed. 1960),
(Supp. 1969) (penalties and liquidated damages).
2) CONTINUNG EDUCATION OF THE BAR, 1 CALIFORNIA COMMERCIAL LAW §12.28
(1966) (liquidated damages).
3) CAL. LAw REVISION COMM'N, Tentative Recommendation Relating to Liquidated
Damages (1973).
4) Sweet, LiquidatedDamages in California,60 CAL. L. REv. 84, 121 (1972).

Public Entities, Officers, and Employees;
public contract alteration
Government Code §25461 (amended).
AB 1129 (Harvey Johnson); STATS 1973, Ch 404
Section 25466 of the Government Code empowers the board of
supervisors of a county to authorize a county officer to order changes
and additions in the performance of contracts for the erection, construction, alteration, or repair of any public building or other structure, subsequent to the award of the contract. Prior to the enactment
of Chapter 404, Section 25461 required that the cost of such a
change be agreed upon between the contractor and the board of supervisors. This apparently caused some delay in the implementation of
such changes.
Section 25461 has been amended to provide that if the contract
includes a provision to determine a fair and equitable price for the
change or alteration, no agreement between the board and the contractor is necessary to effectuate the change. Such provision may provide for any method of determining the price, common in commercial
486
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transactions, including but not limited to, arbitration or cost plus a
fixed fee.
See Generally:
1) A.B. 220, CAL.. STATS. 1973, c. 465 (limitations on cost of changes contained in
§25466 of the Government Code).

Public Entities, Officers, and Employees; public contractspower to amend, modify, or terminate
Government Code §§4153, 4154 (new); §11010.5 (amended).
AB 2174 (Priolo); STATS 1973, Ch 1074

Section 4153 has been added to the Government Code to provide
that public agencies (defined in §4151 as being the state, the Regents
of the University of California, a city, county, public authority, public
agency, district, municipal utility, and other political subdivisions and
public corporations of the state) may make changes in construction
contracts for public improvements during the course of construction.
These changes are limited to those which are necessary to bring the
completed improvements into line with environmental requirements or
standards established by state and federal statutes and regulations
which were enacted after the contract had been entered into or
awarded. Payment for these changes is to be made in accordance
with provisions in the contract relating to payment for changes in work,
or if there are no such provisions, the payment is to be agreed upon
by the parties.
Section 4154 has been added to provide that where a public agency,
other than the state, has been granted the authority to contract, that
authority includes the power to terminate, amend, or modify a contract
by mutual consent of the parties. Subdivision (b) provides that if
the contract which the public agency, other than the state, entered
into was required by statute to be awarded on the basis of competitive
bidding, such contract may be terminated, amended, or modified only
if the contract or another provision of law (other than this subdivision)
so provides. Compensation for amendments or modifications is to
be determined as provided in the contract. In the event of termination,
compensation shall be determined as provided for in the contract or
under applicable statutory provisions providing for such termination.
Subdivision (c) provides that contracts of public agencies may include
provisions for termination for environmental considerations at the discretion of the public agencies.
Section 11010.5 deals with the authority of state agencies (defined
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by §11000 to be every state office, officer, department, division, bureau, board, or commission) and contains provisions similar to those
of Section 4154. Section 11010.5 has been amended to provide that
contracts of state agencies may include provisions for termination due
to environmental considerations at the discretion of the state agencies.
See Generally:

1)

CAL. Gov'T CODE §53064 (competitive bidding for public contracts).

Public Entities, Officers, and Employees;
recordation of documents
Business and Professions Code §11547 (amended); Civil Code
§§3065, 3462, 3463, 3464, 3465 (amended); Government Code
§§34080, 35576 (amended); Harbors and Navigation Code §7061
(amended); Public Utilities Code §§16614, 22258 (amended);
Revenue and Taxation Code §12834 (amended); Streets and
Highways Code §8734 (amended); Water Code §70270 (amended).
AB 184 (Powers); STATS 1973, Ch 665
Support: County Recorders' Association of California
Chapter 665 has been enacted to provide that various ordinances,
resolutions, and documents which under prior law were required to
be filed with the county recorder shall be recorded instead.
COMMENT

When a document is recorded, a photostatic copy of the document
may be retained by the county recorder rather than the document itself
[CAL. GOV'T CODE § §27322, 27322.2]; but when a document is filed,
the actual document must be retained [CAL. COMM. CODE §§9403,
9407; CAL. Gov'T CODE §34327]. County recorders may now photocopy more documents, save on storage space, and streamline their record-keeping systems.
Chapter 665 has also extended the indexing and notice aspects of
recordation to documents which were formerly filed. When a document is filed, Section 9403 of the Commercial Code provides that
the secured party (he who submits the document for filing) does not
bear the risk that the filing officer will not properly perform his duties.
Filing is effective to give constructive notice upon (1) presentation
of the financing statement for filing, (2) tender of the filing fee, and
(3) acceptance of the statement by the filing officer. But, when a
document is recorded the mere deposit of the document with the rePacific Law Journal Vol. 5

Public Entities; Officers, and Employees
corder is not the equivalent of recordation and is not sufficient for
the purpose of giving constructive notice to third persons] Dougery
v. Bettencourt, 214 Cal. 455, 6 P.2d 499 (1932)]. The recorder
acts as the agent of the party procuring the recordation, and the party
is responsible for errors in copying and indexing, with the result that
third persons have notice only of what appears on the record [Cady
v. Purser, 131 Cal. 552, 63 P. 844 (1901)].
See Generally:

1)
2)

3)
4)

CAL. CIV. CODE art. 4 (commencing with § 1213) (effect of recording).

CAL. COMM. CODE ch. 4 (commencing with §9401) (filing).
1 Wrrnyc, SUmMARy OF CALIFORNIA LAW, Security Transactionsin PersonalProp-

erty §81A (Supp. 1969) (what constitutes a filing).

2 WrraN, SUMMARY OF CALIFORNIA LAW, Real Property §§68-73 (7th ed. 1960),

(Supp. 1969) (recordation).

5)

CONTINUING EDUCATION OF rm BAR, CALIFoNIA REAL ESTATE SALES TANSACTIONS, Recording, Notice, and Priority §18.9 (1967) (documents incorrectly re-

corded or indexed).

Public Entities, Officers, and Employees; rehearing
before Public Utilities Commission
Public Utilities Code §1733 (amended).
AB 226 (Knox); STATs 1973, Ch 162
Support: Public Utilities Commission
Section 1733 of the Public Utilities Code provides that when a party
to an action or proceeding before the Public Utilities Commission applies for a rehearing of the commission's order ten days or more before
the effective date of the order, the application shall be granted or
denied before the effective date, or the order shall be suspended until
the application is granted or denied. This section has been amended
to provide that the suspension of an order shall not extend more than
sixty days after the date of filing of the application. If the commission
does not rule on the application within sixty days, the order shall become effective, and the applying party should consider the application
denied. Prior to amendment, the order could stand suspended indefinitely.
Section 1733 has also been amended to provide that if the application is made less than ten days before the effective date of the order
or decision, and is not granted within sixty days, the applying party
should consider the application denied unless the effective date of the
order is extended for the period of the pendency of the application.
Prior to amendment, the application was to be considered as denied
if it was not granted by the commission within twenty days.
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See Generally:
1) Alexander v. State Personnel Board, 22 Cal. 2d 198, 137 P.2d 433 (1943) (administrative remedies must be exhausted before courts may be turned to on appeal).
2) People v. Hadley, 66 Cal. App. 370, 226 P. 836 (1924) (exclusive California
Supreme Court review).
3) CAL. PuB. UTn. CODE §1708 (rescission and amendment of order), §1731
(grounds for rehearing by PUC), §1756 (California Supreme Court review of
PUC actions).

Public Entities, Officers, and Employees;
water agency recreational facilities
Water Code §31132 (repealed); Part 8 (commencing with
§12970), §31132 (new).
SB 448 (Way); STATS 1973, Ch 214
Authorizes any water agency to construct and operate recreational facilities; authorizes county water districts to exercise power of
eminent domain to acquireland for recreationalpurposes.

Chapter 214 has added Part 8 (commencing with §12970) to the
Water Code to provide that any water agency is authorized to construct, maintain, improve, and operate recreational facilities appurtenant to any land, dams, reservoirs, facilities, or works, which are
owned, operated, or contracted to be operated by such agency. The
site must be appropriate or ancillary to such recreational use
(§12971). Section 12971 declares that the actions authorized by this
section are in addition to, and not in derogation or limitation of, the
powers conferred upon an agency by any other law, through contract
or otherwise. Prior to the addition of Part 8, specific water agencies
were given the power to develop and maintain recreational facilities
[See, e.g., CAL. WATER CODE § 11900 et seq. (Central Valley Project),
§31130 (county water districts)].
Section 12973 authorizes the governing body of a water agency to
adopt regulations for the use of such recreational facilities and provides
that any violation of such regulations is a misdemeanor. Section
12972 authorizes the water agency to expend funds on such recreational facilities and to fix and assess reasonable charges for their use
by members of the public.
Section 12970 defines "water agency," as used in this part, to mean
any public corporation, district, political subdivision, or any other
agency or authority which develops, stores, distributes, or supplies
water.
Section 31132 formerly prohibited county water districts from exPacific Law Journal Vol. 5
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ercising the power of eminent domain to acquire any land solely for
recreational purposes. Chapter 214 has repealed and added Section
31132 to authorize county water districts to exercise the power of
eminent domain in the acquisition of land for recreational purposes
where the land is within or contiguous to the district.
Public Entities, Officers, and Employees;
water service duplication
Public Utilities Code §1505.5 (new);
(amended).

AB 234 (Badham);

STATS

Water

Code

§356

1973, Ch 997

(Effective October 1, 1973)
Sections 1501 to 1504 of the Public Utilities Code provide that
a privately owned public utility which provides a water service is to
receive compensation if: (1) a political subdivision constructs similar facilities or offers similar services in the private utility's territory;
and (2) such construction or service thereby renders any of the property employed by the private utility inoperative, reduced in value, or
useless to the private utility for providing water service to the service
area. The compensation may be fixed by mutual agreement or by
a court in accordance with the law of eminent domain. Section 1505
applies the same provisions where water service is extended by a private utility to territory served by a political subdivision. These sections
were declared constitutional in Cucamonga County Water District v.
Southwest Water Company [22 Cal. App. 3d 245, 99 Cal. Rptr. 557
(1971)]. Chapter 997 has added Section 1505.5 to apply these provisions to instances where water service is extended by a political subdivision to an area actually being lawfully served by another political
subdivision. The provisions of this section shall not, however, apply
to any territory, or portion thereof, which is the subject of any final
judgment or litigation pending on the effective date of this section.
Section 350 of the Water Code provides for the declaration of a
water shortage emergency condition by the governing body of a distributor of a public water supply whenever it determines that the ordinary demands of water consumers cannot be supplied without depleting the water supply of the distributor to the point that there would
be inadequate water for human consumption, sanitation, and fire protection. Section 353 provides for the adoption of rules and regulations
by the governing body to conserve the water supply. Prior to this
enactment, Section 356 provided that these rules and regulations could
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include the right to deny applications for new or additional service
and the right to disconnect service of consumers willfully violating
the rules established. Chapter 997 has amended Section 356 so that
the distributor can only deny applications for uses other than human
consumption, sanitation, and fire protection and cannot disconnect
service used, designed, or intended for these purposes. A distributor
can, however, ration water for all such purposes on a uniform and
nondiscriminatory basis when it finds that there is a water shortage
emergency condition.
See Generally:
1) CONTINUING EDUCATION OF THE BAR, REVIEW OF SELECTED 1965 CODE LEoISLA-

TION 232 (CAL. PUB. UTIL. CODE §§1501-1506, water service duplication).
2)

Pollak & Downs, The Antiparalleling Statute: A New Dimension in Public Utility

Construction, 60 CAL. L. REv. 1116 (1972).
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