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Relocation Assistance In California:
Legislative Response To The
Federal Program

As the ever increasingpopulation of today's society places greater
demands on state and local governments for additional highways
and other services, so too, have the needs of governmental entities
for land on which to provide such services increased. In the past,
land acquired for governmental purposes was for the most part
unoccupied and unused, but more recently, as it has become necessary for the government to acquire land in more populated areas, a
greaternumber of persons and businesses are being displaced. Until recently, the right of such persons affected by governmental condemnation to relocation costs has remained largely undefined.
In 1970, the federal government acted to ease this burden by
adopting an expansive program of relocation assistance which is
mandatory on states acquiring land for federally assisted projects. Following the federal mandate, the California Legislature
has recently enacted several measures intended to provide similar
relocation benefits. This comment summarizes and compares the
provision of this new legislation with those of the FederalAct and
directs attention to potential problems of interpretationand application.
In California eminent domain is defined as "the right of the people or
government to take property for public use."' When this right is exercised, an affected person is forced to leave his home, his business, or
his farm, to find a new place to live or work, to spend time and
money moving his person, family, and personal property, and perhaps to incur increased costs in buying or renting comparable housing.,,
1. CAL.. CoDE oF Crv. PRoc. §1237.
la. The effect of the exercise of the power of eminent domain has been the
subject of much critical comment. See generally, Kanner, When is "Property" not
"Property Itself:" A Critical Examination of the Basis of Denial of Compensation for
Loss of Goodwill in Eminent Domain, 6 CAL. WEsTRN L. REv. 57 (1969), Sloi and
Goldberg, A Reexamination of Value, Goodwill and Business Losses in Eminent Domain, 53 CoRNELL L. REv. 604 (1968), Spies and McCord, Recovery of Consequential Damages in Eminent Domain, 48 VA. L. REv. 437 (1962), Comment, Eminent
Domain Valuation in an Age of Redevelopment: Incidental Losses, 67 YALE L.J. 61
(1957), Comment, Just Compensation for the Small Businessman, 2 CoLum. J. oi'
L. AND Soc. PROB. 144 (1966), Note, The Unsoundness of California's Non-
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In order to ease these burdens, the federal government has enacted
the Uniform Relocation Assistance and Real Property Acquisition Poli-

cies Act of 1970,2 (hereinafter referred to as the Federal Act) which
requires that relocation advisory and financial assistance be provided
and uniform acquisition policies be followed whenever land is acquired
by the federal government by eminent domain. Effective July, 1972,
major portions of this Act are binding -upon the states whenever a state

acquires land for a federal project or a federally assisted project.8

This comment will discuss two measures recently enacted by the
California Legislature, A.B. 2888 and A.B. 533,4 which were intended
to implement the requirements placed upon the state by the Federal
Act and to ease the burdens placed upon an owner of the land that is

taken by eminent domain. 5 Despite the fact that A.B. 533 repeals all
of the provisions of A.B. 2888, discussion of both bills is made necessary by the fact that A.B. 2888 will remain in effect for a limited period
of time. A.B. 2888 was enacted to bring the relocation assistance law

applicable to takings of property for highway purposes6 by the Depart-

ment of Public Works into compliance with the Federal Act and became effective on August 10, 197 1.7 A.B. 533, on the other hand, was

enacted to bring the law of relocation assistance in general, into compliance with the Federal Act and became effective on the 61st day

after final adjournment of the legislature.

However, the sections

of this bill which repeal A.B. 2888 and other code provisions of

prior relocation assistance I w are not effective until July 1, 1972.8
Additionally, between the effective date of A.B. 533 and July 1, 1972

a condemnor (except for an airport in a county with a population of
more than 4 million persons) may, at its discretion, follow either the
compensability Rule as Applied to Business Losses in Condemnation Cases, 20 HASTINGs L.J. 675 (1969).
2. 42 U.S.C. §§4601-4655 (1971).
3. 42 U.S.C. §§4630, 4655 (1971).
4. A.B. 2888, CAL. STATS. 1971, c.515; A.B. 533, CAL. STATS. 1971 c. 1574.
5. The iudicial response has been generally unsatisfactory. See, e.g., Town of
Los Gatos v. Sunol, 234 Cal. App. 2d 24 (1965)-denying moving costs; City of Los
Angeles v. Seigel, 230 Cal. App. 2d 982 (1964)--denying compensation to owner of
restaurant for trade fixtures, but compare City of Los Angeles v. Khicker, 219 Cal. 198
(1933)-awarding compensation for fixtures; City of Los Angeles v. Allen's Grocery
Co., Inc., 265 Cal. App. 2d 274 (1968)--denying compensation for damage to stock in
trade of a displaced business.
6. CAL. STATS. 1968, c.3, p. 27, as amended CAL. STATS. 1969, c. 1489, p.
3047; CAL. STATS. 1970, c.1368, p. 2535.
7. A.B. 2888 was enacted as an urgency measure and became effective on
August 10, 1971 (CAL. STATS. 1971, c.515).
8. A.B. 533 repeals:
(1) CAL. Evin. CODE §814.5 (part of A.B. 2888).
(2) CAL. PuB. UTI. CODE- §§21690.5-21690.17.
(3) CAL. PuB. UTr.. CODE §§29110-29117.
(4) CAL. STREETS & H'WAYS CODE §§156-159.6.
(5) CAL. STREETS & H'WAYS CODE §§170-175.5 (part of A.B. 2888).
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law in effect prior to A.B. 533 or the law as contained in this bill.'
Thus, there appears to be several distinct time periods in which the
applicable relocation law will differ. These periods are:
(1) Prior to August 10, 1971.10
(2) August 10, 1971 to the effective date of A.B. 533.11
(3) The effective date of A.B. 533 to June 30, 1972.12
(4) After June 30, 1972.13
Moreover, A.B. 533 appears to be of added significance in that it
requires relocation advisory and financial assistance to be provided in
all takings of property by public entities through eminent domain.' 4
This requirement greatly exceeds the mandate of the Federal Act which
requires relocation assistance be provided only when property is taken
for federal or federally assisted projects.' 5
HistoricalPerspective

"Just compensation" for property taken by eminent domain is a constitutional guarantee provided by both the California and Federal Constitutions.' 6 In California the term has been defined by the legislature as actual value' 7 and both just compensation and actual value

have been judicially defined to mean market value.' 8 Market value,
however, has not been found to include any costs incident to or resulting from the taking of the land.'0
About a decade ago, California began adopting legislation providing
relocation assistance in certain limited circumstances. 20 At the start
9. CAL. STATS. 1971, c. 1574, §§30, 31.
10. The law in effect during this period is that indicated in notes 21-28 infra.
11. The law in effect during this period is that indicated in notes 21-26, 28 infra
and A.B. 2888.
12. The law in effect during this period is either that indicated in note 11 supra
or that contained in A.B. 533.
13. The law in effect during this period is that contained in A.B. 533.
14. See text accompanying note 123 infra.
15. 42 U.S.C. §§4630, 4655 (1971).
16. U.S. CONST. amend. V; CAL. CONST. art. 1, §14. The "just compensation"
clause of the fifth amendment is binding on the states through the due process clause
of the fourteenth amendment. See Gideon v. Wainwright, 372 U.S. 335, 341-342
(1963); Chicago B. & Q.R.R. v. Chicago, 166 U.S. 226 (1897); People v. Lynbar,
Inc., 253 Cal. App. 2d 870, 880 (1967).
17. CAL. CODE OF CIrV. PROc. § 1249.
18. People v. Ricciardi, 23 Cal. 2d 390, 401 (1943); Sacramento So. R.R. v.
Heilbron, 156 Cal. 408, 409 (1909). For a detailed discussion of the meaning of the
term market value, see generally, 3 WITIN, SUMMARY OF CALIFORNIA LAW, Constitutional Law § 228 (7th ed. 1960), (Supp. 1969). Note, however, that the U.S. Supreme
Court and California courts have not held market value to be the exclusive measure of
just compensation, see, e.g., U.S. v. General Motors Corp., 323 U.S. 373, 379 (1945);
City of Pleasant Hill v. First Baptist Church, 1 Cal. App. 3d 384, 397, note 1 (1969).
19. Central Pac. R.R. v. Pearson, 35 Cal. 247 (1868); People ex rel. Dept. of
Public Works v. Auman, 100 Cal. App. 2d 262 (1950).
20. CAL. STATS. 1963, c. 1812, p. 3696 (takings by redevelopment agencies for
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of the 1971 legislative session, California relocation assistance legislation provided for advisory and financial assistance to persons dis-

placed by eminent domain when the condemnor was:
(1) a redevelopment agency taking land for a redevelopment proj21
ect;

(2) a housing authority taking land for a housing authority proj22
ect;
23
(3) the San Francisco Bay Area Rapid Transit District;
(4) a public entity taking land for airport expansion and develop24

ment;

(5) the Los Angeles International Airport taking for airport expan25
sion and development;

(6) a public utility in a county with a population of more than four
26
million persons;
(7) the Department of Public Works taking land for highway development; 27 and
(8) a public entity taking land for a public use.2
RELOCATION ADVISORY AND FINANCIAL ASSISTANCE:

A

NEED FOR CHANGE

As indicated previously, in 1970 the 91st Congress of the United
States enacted a program of federal relocation assistance. 29 A major
purpose of this legislation was to establish a uniform policy for the
fair and equitable treatment of persons displaced as a result of federal
projects and federally assisted projects.30 This purpose was accompredevelopment projects); CAL. STATS. 1966, c. 165, p. 732 (takings by San Francisco
Bay Area Rapid Transit District); CAL. STATS. 1968, c. 3, p. 57 (takings by the
Dept. of Public Works for highway purposes); CAL. STATS. 1969, c. 942, p. 1885
(takings by Los Angeles International Airport for airport development); CAL. STATS.
1969, c. 1228, p. 2377 (takings by public entities for airport development); CAL.
STATS. 1969, c. 1489, p. 3034 (takings by public entities for public uses); CAL. STATS.
1969, c. 1489, p. 3047 (takings by public utilities in counties with a population over
four million). For background see generally, 3 CALIFORNIA LAW REvIsIoN COMMISSION REPORTS, RECOMMENDATIONS AND STUDiEs, The Reimbursement for Moving Expenses When Property is Acquired for Public Use (1961).
21. CAL. STATS. 1963, c. 1812, p. 3696, as amended CAL. STATS. 1969, c. 955,
p. 1902; CAL. STATS. 1970, c. 1359, p.
22. CAL. STATS. 1961, c. 1044, p. 2727.
23. CAL. STATS. 1966, c. 165, p. 732.
24. CAL. STATS. 1969, c. 1228, p. 2377.
25. CAL. STATS. 1969, c. 942, p. 1885.
26. CAL. STATS. 1969, c. 1489, p. 3047.
27. CAL. STATS. 1968, c. 3, p. 57, as amended CAL. STATS. 1969, c. 1489, p. 3047;
CAL. STATS. 1970, c. 1368, p. 2535.
28. CAL. STATS. 1969, c. 1489, p. 3043.
29. 42 U.S.C. §§4601-4655 (1971). For legislative history of the Federal Act
see generally S. RP. No. 91-488, 91st Cong., 2d Sess. (1970); H.R. REP. No. 91-1656,
91st Cong., 2nd Sess. (1970).
30. 42 U.S.C. §4621 (1971).
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lished by setting forth certain requirements with which a state must
comply in order to qualify for federal assistance monies. 81 Since
the then existing California law did not meet the criteria set forth in
the Federal Act, the legislature addressed itself to the problem of revising the law to conform to the Federal Act.
The proposed legislation consisted of A.B. 2888 sponsored by the
Department of Public Works and authored by Assemblyman Frank
Lanterman, A.B. 533 authored by Assemblywomen Yvonne W. Braithwaite, and S.B. 633 authored by Senator Gordon Cologne. The primary
purpose of A.B. 2888 was to modify the state's existing highway
relocation assistance program32 in order that it would comply with the
requirements of the Federal Act." The main purpose of S.B. 633 was
to assure that all of the state's relocation assistance provisions complied
with the Federal Act.3" Assemblywoman Brathwaite's intent in introducing A.B. 533 was to assure compliance with the Federal Act, to
provide a uniform policy of relocation assistance to all condemnees
within the state (regardless of whether or not their property was taken
for a federal or federally assisted project), and to guarantee fair and
equitable relief to condemnees for the costs and hardships incident to
having their property taken by eminent domain. 5
FederalRequirements Binding Upon the States
The Federal Act requires that its provisions as to relocation payments,
relocation advisory assistance, property acquisition policies, and housing replacement policies are to be followed by a state whenever that
state acquires property by eminent domain for a federal project or
for a federally assisted project.3
A brief summary of these provisions
with reference to comparable provisions in A.B. 2888 and A.B. 533
follows:
RelocationPayments
(1) Families and Individuals. Eligible families and individuals030
are directed to receive:
31. 42 U.S.C. §§4622-4625, 4655 (1971).
32. See note 27 supra.
33. Interview with Robert Carlson, Assistant Chief Counsel, Department of Public Works, in Sacramento, California, Oct. 12, 1971 (hereinafter cited as Carlson).
34. Interview with Gordon Cologne, California State Senator, in Sacramento,
California, Oct. 13, 1971 (hereinafter cited as Cologne). S.B. 633 was passed by the
Senate but was not acted upon by the Assembly.
35. Interview with Yvonne W. Brathwaite, California State Assemblywoman,
in Sacramento, California, Oct. 8, 1971 (hereinafter cited as Brathwaite).
36. 42 U.S.C. §§4630, 4655 (1971).
36a. Under the Federal Act an eligible individual or family would appear to inlude anyone whose property is being taken for a federal or federally assisted project.
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(A) Payment for moving and related expenses. The displaced person may elect to receive either:

1.

Payment for actual reasonable moving expenses [42

U.S.C. §4622 (a)(1); A.B. 2888-Cal. Streets & H'ways Code §170.5

(a) (1); A.B. 533-Cal. Gov't Code §7262 (a) (1)];3 7 or
2. A fixed moving expense allowance not to exceed $300
and a dislocation allowance of $200 [42 U.S.C. §4622 (b); A.B.
2888-Cal. Streets & H'ways Code §170.5(b); A.B. 533-Cal. Gov't

Code §7262 (b)].
(B) Payment to assist in obtaining a replacement housing unit.

This may be either the payment described in 1. or 2. below:
1. A payment to displaced homeowners, 3 not to exceed $15,000 and covering the following:

a. The difference, if any, between the acquisition payments made by the condemnor and the reasonable cost of a comparable suitable replacement housing unit [42 U.S.C. §4623 (a) (1)
(A) (1971); A.B. 2888-Cal. Streets & H'ways Code §171 (a); A.B.

533-Cal. Gov't Code §7623 (b) (1)].
b. An amount to compensate the displaced homeowner
for the present worth of any loss of favorable financing 9 [42 U.S.C.
§4623 (a) (1) (B) (1971); A.B. 2888-Cal. Streets & H'ways Code
§171 (b); A.B. 533-Cal. Gov't Code §7262 (b) (2)]; and
c. An amount to compensate the displaced homeowner
for reasonable closing costs incident to the purchase of a replacement

housing unit, but not including prepaid expenses [42 U.S.C. §4623
(a) (1) (c) (1971); A.B. 2888-Cal. Streets & H'ways Code §171
(c); A.B. 533-Cal. Gov't Code §7262 (b) (3)].

2. A payment to displaced tenants and certain others,40 which
may not exceed $4,000 in which may be either:
37. Citations in parentheses following the provisions of the Federal Act contain,
in order, a citation to the applicable Federal Act, A.B. 2888, and A.B. 533 provision.
Omissions indicate that no comparable provision exists in the omitted reference.
38. Qualification as a displaced homeowner includes the following requirements:
(1) The displaced owner must have actually owned and occupied the dwelling for a
period not less than 180 days prior to the initiation of negotiations for acquisition of
the property, and (2) the displaced owner must purchase and occupy a replacement
dwelling which is decent, safe, and sanitary not later than one year from the date on
which he receives final payment of all costs of the acquired dwelling from the condemnor, or on the date on which he moves from the acquired dwelling, whichever is
the later date. 42 U.S.C. §4623 (1971).
39. For an example which demonstrates a sample computation of this amount see
H.R. REP. No. 91-1656, 91st Cong., 2nd Sess. (1970), U.S.C.C. & C.N. 5859 (1970).
40. Qualification for this payment includes: (1) The displaced person must have
lawfully occupied the dwelling for not less than 90 days prior to the initiation of
negotiations for the acquisition of the property, and (2) the replacement dwelling,
purchased or rented, is decent, safe, sanitary, and of standards adequate to accommodate the displaced person in areas not generally less desirable in regard to public
utilities and public and commercial facilities. 42 U.S.C. §4624 (1971).
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a. A payment to assist the displaced person in the rental
of a replacement housing unit, for a period not to exceed 4 years [42
U.S.C. §4624 (1) (1971); A.B. 2888-Cal. Streets & H'ways Code
§171.5 (a); A.B. 533-Cal. Gov't Code §7264 (b)]; or
b. A payment to assist the displaced person in making a
downpayment toward the purchase of a suitable comparable housing
unit except that if such amount exceeds $2,000, such displaced person
must equally match any such amount in excess of $2,000, in making the downpayments [42 U.S.C. §4624 (2) (1971); A.B. 2888Cal. Streets & H'ways Code §170.5 (b); A.B. 533-Cal. Gov't Code
§7264 (b) & (c)].
(2) Business Concerns.4 1 Displaced business concerns may be eligible for either:
(A) Payments to cover the following:
1. Actual reasonable moving expenses [42 U.S.C. §4622
(a)(1) (1971); A.B. 2888-Cal. Streets & H'ways Code §170.5
(a) (1); A.B. 533-Cal. Gov't Code §7262 (a) (1)].
2. Actual direct losses of tangible personal property as a result of moving or discontinuing a business or farm operation, but not
to exceed an amount equal to the reasonable expenses that would
have been required to relocate such property [42 U.S.C. § 4622 (a) (2)
(1971); A.B. 2888-Cal. Streets & H'ways Code §700.5 (a)(2);42
A.B. 533-Cal. Gov't Code §7262 (a) (2)], and
3. Actual reasonable expenses in searching for a replacement business or farm [42 U.S.C. §4622 (a)(3) (1971); A.B. 2888Cal. Streets & -'ways Code §170.5 (a)(3); A.B. 533-Cal. Gov't
Code § 7262 (a) (3)]; or
(B) A fixed payment equal to the business concern's average annual net earnings, but not less than $2,500 nor more than $10,000,
if it is determined that the business cannot be relocated without a substantial loss of its existing patronage, and it is not a part of a commercial enterprise having at least one other establishment not being
acquired, which is engaged in the same or similar business [42 U.S.C.
§4622 (c) (1971); A.B. 2888-Cal. Streets & H'ways Code §170.5
(c); A.B. 533-Cal. Gov't Code §7262 (c)].
(3) Displacement by Code Enforcement, Rehabilitation, and Demolition Programs Receiving FederalAssistance. Persons displaced from
41. Includes businesses, farms, and nonprofit organizations.
42. A.B. 2888 contains an additional limitation not included in the Federal Act.
It is that in the case of heavy machinery or equipment, the amount is not to exceed the
in-place value of such property. CAL. STREETS & H'WAYS CODE §170.5(a)(2).

1972 / Relocation Assistance in California
a dwelling or business as a result of a rehabilitation or demolition
program, or enforcement of building codes are to be considered as
persons displaced by the acquisition of real property for purposes of
receiving relocation payments and advisory assistance [42 U.S.C. §4637
(1971); A.B. 533-Cal. Gov't Code §7265.3]." z
Relocation Advisory Assistance
The Federal Act requires that relocation advisory assistance be provided to persons displaced by property acquisition [42 U.S.C. §4625
(a) (1971)] and may be provided to persons adjacent to acquired property when such person's property is caused substantial economic injury because of the acquisition [42 U.S.C. §4625 (a) (1971)]. Such
relocation advisory assistance is to include:
(1) Determining the need, if any, of displaced persons for relocation assistance.
(2) Providing current and continuing information of the availability, prices, and rentals of comparable decent, safe, and sanitary
housing for displaced persons, and of comparable commercial properties and locations for displaced businesses.
(3) Assuring that, within a reasonable period of time, prior to displacement, there will be available in areas not generally less desirable
in regard to public -utilities and commercial facilities and at rents or
prices within the financial means of the families and individuals displaced, decent, safe, and sanitary dwellings, equal in number to the
number of, and available to, such displaced persons who require such
dwellings, and reasonably accessible to their places of employment,
except that, in the case of a federally 44funded project, a waiver may be
obtained from the federal government.
(4) Assisting a person who is displaced from his business or farm
operation in obtaining and becoming established in a suitable replacement location.
(5) Supplying information concerning federal and state housing
programs, disaster loan programs, and other federal and state programs
offering assistance to displaced persons.
(6)

Providing other advisory services to displaced persons in order

43. This is one of the few discretionary provisions of A.B. 533. For a discussion
of the mandatory provisions of A.B. 533 see text accompanying note 123 infra.
44. A.B. 533 departs from this provision in that it provides that such assurance
shall be provided to the extent that it can be reasonably accomplished. CAL. Gov'T
CODE §7261 (c) (3).
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to minimize hardships to such persons.
4
A.B. 533-Cal. Gov't Code §7261 (c)].

[42 U.S.C. §4625 (1971);

5

PropertyAcquisition Policies
Subchapter HI of the Federal Act prescribes uniform real property
acquisition policies. Section 4651, is made applicable to the states to
provides that condemnors
the extent practicable under state law,4 6 4and
7
are to be guided by the following policies:

(1) Make every reasonable effort to expeditiously acquire real
property by negotiation [42 U.S.C. §4651 (1) (1971); A.B. 533-Cal.
Gov't Code §7267.1 (a)].
(2) Appraise real property before initiation of negotiations, and
give the owner, or his designated representative, an opportunity to accompany the appraiser during his inspection of the property [42 U.S.C.
§4651 (2) (1971); A.B. 533-Cal. Govt Code §7267.1 (b)].
(3) Before initiation of negotiations for the real property, establish an amount which is believed to be just compensation therefor and
make a prompt offer to acquire the property for the full amount so established. In no event shall such amount be less than the condemnor's
approved appraisal of the fair market value of such property. Any
decrease or increase in the fair market value of real property prior to
the date of valuation caused by the public improvement for which such
property is acquired, or by the likelihood that the property would be acquired for such improvement, other than that due to physical deterioration within the reasonable control of the owner, will be disregarded in
determining the compensation for the property48 (emphasis added).
The condemnor shall provide the owner of real property to be acquired
with a written statement of, and summary of the basis for, the amount
it establishes as just compensation. Where appropriate, the just
compensation for the real property acquired and for damages to remaining real property shall be separately stated [42 U.S.C. §4651 (3)
(1971); A.B. 533-Cal. Gov't Code §7267.2].
(4) No owner shall be required to surrender possession of real
property before the head of the federal agency concerned pays the
agreed purchase price, or deposits with the court for the benefit of the
45. A.B. 2888 does not contain within its provisions the specific services listed
in the Federal Act. For discussion of this omission in A.B. 2888 see text accompanying notes 71, 82, 94 infra.
46. 42 U.S.C. §4655(1) (1971).
47. A.B. 2888 does not contain these specific provisions. For discussion of
this omission in A.B. 2888 see text accompanying notes 68, 80, 84 infra.
48. For discussion of the emphasized portion of the provision see text accompanying notes 89-99 infra.
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owner, an amount not less than the agency's approved appraisal of the
fair market value of such property, or the amount of the award of
compensation in the condemnation proceeding for such property [42
U.S.C. §4651 (4) (1971)].49
(5) That the public project be so scheduled that, to the greatest
extent practicable, no person is required to move from his dwelling,
assuming a replacement dwelling will be available, or to move his business or farm operation, without at least ninety days' written notice of
the date by which such move is required [42 U.S.C. §4651 (6) (1971);
A.B. 533-Cal. Gov't Code §7267.3].
(6) If an owner or tenant is permitted to occupy the real property acquired on a rental basis for a short term, or for a period subject to termination on short notice, the amount of rent required shall
not exceed the fair market rental value of the property to a shortterm occupier [42 U.S.C. §4651 (6) (1971); A.B. 533-Cal. Gov't
Code §7267.4].
(7) In no event shall a condemnor either advance the time of
condemnation, or defer negotiations or condemnation and the deposit
of funds in court for the use of the owner, or take any other action
coercive in nature, in order to compel an agreement on the price to be
paid for the property [42 U.S.C. §4651 (7) (1971); A.B. 533-Cal.
Gov't Code §7267.5]
(8) If any interest in real property is to be acquired by exercise
of the power of eminent domain, the condemnor shall institute formal
condemnation proceedings. No condemnor shall intentionally make
it necessary for an owner to institute legal proceedings to prove the
fact of the taking of his real property [42 U.S.C. §4651 (8) (1971);
A.B. 533-Cal. Gov't Code §7267.6].
(9) If the acquisition of only part of a property would leave its
owner with an "uneconomic remnant," 50 the condemnor concerned shall
offer to acquire the entire propertyoa [42 U.S.C. §4651 (9) (1971);
A.B. 533-Cal. Gov't Code §7267.7].
Section 4652 of the Federal Act is also applicable to the states to the
49. For discussion of this provision which is omitted from A.B. 533 see text
accompanying note 109 infra.

50. 42 U.S.C. §4651 (1971).

50a. Prior to the enactment of this provision both Federal and California case
law indicated that a condemnor could acquire an uneconomic remnant in order to avoid
payment of excessive severance or consequential damages in relation to the value of
te whole parcel. U.S. ex rel. T.V.A. v. Welch, 327 U.S. 546 (1946); People ex rel.
Dept. of Public Works v. Superior Court, 69 Cal. 2d 206, 212-213 (1968). This
provision requires the condemnor to offer to acquire the entire parcel, and if the condemnee refuses the offer, it appears arguable that the provision implies that the condemnor would not be able to compel acquisition of the remnant and avoid payment
of excessive severance and consequential damages.
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greatest extent practicable under state law. 5 ' It contains provisions directing the condemnor to acquire as great an interest in any building,
structures, or improvements on the land as it acquires in the land itself.

52

Section 4653 of the Federal Act is mandatory upon the states" 8
(where property is being acquired for federal or federally funded projects) and requires that the condemnee be reimbursed for fair and reasonable expenses necessarily incurred for:
(1) Recording fees, transfer taxes, and similar expenses incidental
to conveying real property acquired by the condemnor;
(2) Penalty costs for prepayment of any preexisting recorded mortgage entered into in good faith in encumbering such real property;54
and
(3) The pro rata portion of real property taxes paid which are
allocable to a period subsequent to the date of vesting title in the condemnor, or the effective date of possession of such acquired property,
whichever is earlier.
Section 4654 of the Federal Act is also mandatory upon the states",
(where property is being taken for federal or federally assisted projects); it requires the condemnor to pay litigation expenses for reasonable costs, disbursements, and expenses, including reasonable attorney,
appraisal, and engineer fees, actually incurred because of condemnation
proceeding, if:
(1) The final judgment is that the condemnor may not acquire
the property by condemnation (A.B. 533-Cal. Code of Civil Procedure
§1246.4); or
(2) The proceeding is abandoned by the condemnor.5 6
Section 4654 of the Federal Act further provides that in any inverse
condemnation proceeding brought for the taking of real property, the
plaintiff who receives a judgment in his favor, or who settles his claim,
is to receive his reasonable costs, disbursements, and expenses, including reasonable attorney, appraisal, and engineering fees, actually incurred because of such proceeding [A.B. 2888-Cal. Streets & H'ways
Code §172.7; A.B. 533-Cal. Code of Civil Procedure §1246.3].
51. 42 U.S.C. §4655(1) (1971).
52. This provision is omitted from both A.B. 2888 and A.B. 533. For discussion
see text accompanying notes 73, 84, 111 infra.
53. 42 U.S.C. §4655(2) (1971).
54. Such penalty costs are prohibited in California where prepayment results
from a taking of property by eminent domain. CAL. CODE OF CIV. PRoc. §1246.2.
55. 42 U.S.C. §4655(2) (1971).
56. This provision is omitted from both A.B. 2888 and A.B. 533. For discussion see text accompanying notes 72, 77, 133 infra.
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HousingReplacement
Section 4626 of the Federal Act provides:
(1) If a project cannot proceed to actual construction because
comparable replacement housing is not available, and the condemnor
determines that such housing cannot otherwise be made available, it
may take action as is necessary or appropriate to provide such housing
by use of funds authorized for the project [42 U.S.C. §4626 (a)
(1971); A.B. 2888-Cal. Streets & H'ways Code §172.5; A.B. 533-Cal.
Gov't Code §7264.5 (a)].
(2) No displaced person shall be required to move from his dwelling on account of any project, unless it is determined that there suitable
and comparable replacement housing available to such person [42
U.S.C. §4626 (b) (1971); A.B. 533-Cal. Gov't Code §7264 (b)].5 7
A.B. 2888
In addition to the provisions of A.B. 2888 referred to in the above
discussion of the Federal Act,"' A.B. 2888 provides:
(1) Any person aggrieved by a determination as to eligibility for
a relocation payment, or the amount of such payment may have his
application reviewed by the Director of Public Works whose decision
shall be final (Cal. Streets & H'ways Code §173).
(2) The Department of Public Works may adopt rules and regulations to implement the relocation assistance provisions contained within
California Streets and Highways Code §§170-175.5 (Cal. Streets &
H'ways Code §174).
(3) Whenever the acquisition of real property used for a business
or farm operation causes the person conducting the business or farm
operation to move from other real property, or to move his personal
property from other real property, such person may receive payments
for moving and related expenses5" and relocation advisory assistance °
for moving such other property [Cal. Streets & H'ways Code §170.5
(d)].
(4) Payments received pursuant to Streets and Highways Code
§§170-175.5 are not to be considered as income for purpose of state
taxes and state assistance programs. 61 [Cal. Streets and H'ways Code
§173.51.
This provision is omitted from A.B. 2888. For discussion see text accomnotes 70, 81, 84 intra.
See discussion of Federal Act in text accompanying notes 37-57 supra.
CAL. STREETS & H'WAYS CODE §170.5(a) & (b).
60. CAL. STREETS & H'WAYS CODE §172.
61. 42 U.S.C. §4636 (1971) provides that relocation payments received pursu-

57.
panying
58.
59.
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Relation to the FederalAct
To the extent that A.B. 2888 adopts and utilizes the language of the
Federal Act, compliance therewith can be assumed. 2 However, there
appear to be areas in which A.B. 2888, on its face, does not fulfill the
requirements of the Federal Act.
One such area of apparent non-compliance involves the use of discretionary language in the operative provisions of A.B. 2888. The code
provides that the Department of Public Works, as condemnor, may provide relocation advisory assistance 3 and may make relocation payments,"4 but is not required to make such payments. The Department
of Public Works, as sponsor of the bill, has indicated that in its opinion
the use of discretionary language does not prevent compliance with
the federal requirements so long as the Department of Public Works, in
its actual conduct, complies with those requirements.6 r The Department intends to comply with the requirements through internal
rules, regulations, and policies. It asserts that use of discretionary
language in the code provisions allows a flexibility in policy that
would not be possible if compulsory language had been utilized."0 However, it would seem the position taken by the department ignores the
principal that the essential validity of a law is to be tested "not by what
has been done under it, but what may by its authority be done.
S. .,6a Since the language of A.B. 2888 would apparently permit
the Department to refuse to make payments required by the Federal
Act, it is arguable that under the above principal, the bill fails to comply with the federal requirements.
Another area of potential non-compliance with the Federal Act involves the ommissions of certain portions of the Federal Act from the
text of A.B.2888. These ommissions include:
(1) Reimbursement of the condemnee for expenses incidental to
ant to the Federal Act are not to be considered as income for the purposes of Federal
Income Tax and federal assistance programs. It does not appear, however, that a
payment made by a public entity to a condemnee whose property was being taken
for other than a federal or federally assisted program would qualify for federal tax free
status. It appears that this federal provision creates a tax classification based on
whether or not the property is being acquired for a federal or federally assisted project.
It seems that this classification could be challenged as being violative of the due
process clause of the 5th amendment in that there is no rational basis for this distinction. Abney v. Campbell, 206 F.2d 836, 840 (5th Cir. 1953), cert. denied, 46
U.S. 924 (1954).
62. The provisions of A.B. 2888 that are assumed to comply with the Federal
Act will not he discussed here unless a special problem with the language utilized in
A.B. 2888 is noted.
63. See CAL. STREETS & H'wAYs CODE §172.
64. See CAL. STREETS & H'WAYS CODE §§170.5-171.5, 173.7.
65. Carlson.

66. Id.
66a. People v. Duffy, 79 Cal. App. 2d 875, 899 (1947).
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the transfer of title of the acquired land to the condemnor. 67
(2) Real property acquisition practices6 8 except for the provision
pertaining to enhancement value and blight."9
(3) Prohibition against requiring a displaced person to move from
the acquired property until suitable and comparable replacement housing is available.70
(4) Certain specific relocation advisory activities.7 '
(5) Payment of litigation expenses in condemnation actions. 72
(6) Acquiring of interest in buildings, structures, and improvements
by the condemnor.7 3
A possible explanation for the ommission of certain of the federal
requirements from A.B. 2888 is that such requirements are satisfied by
existing code provisions. The failure to provide for reimbursement of a
condemnee for expenses incidental to the transfer of title of the acquired land to the condemnor is explained by the fact that:
(1) penalty costs for prepayment of any pre-existing mortgage or
deed of trust are not permitted under California law when such prepayment is a result of a taking by eminent domain, 4 and
(2) reimbursement for a pro rata share of prepaid taxes is required
to be made to the condemnee by Section 1246.2 of the Code of Civil
Procedure.75
It appears, however, that the federally required reimbursements for
payment of recording fees and transfer taxes are not specifically authorized by A.B. 2888.6
The omission from the text of A.B. 2888 of a provision requiring payment of litigation expenses can be partially ameliorated by Section
1255a of the Code of Civil Procedure which requires payment of litigation expenses to a condemnee upon abandonment of proceedings by
the condemnor.7 7 On the other hand, the federal requirement for an
award of litigation expenses to the condemnee upon receipt of a
final judgment that the property in question may not be taken, 78 does
not appear to be satisfied.79
67. 42 U.S.C. §4653 (1971).
68. 42 U.S.C. §4651 (1971).

69. 42 U.S.C. §4651(3) (1971), see text accompanying note 48 supra.

70. 42 U.S.C. §4626 (1971).

71. 42 U.S.C. §4625(c) (1971), see text accompanying note 45 supra.

72. 42 U.S.C. §4654(a) (1971).

73. 42 U.S.C. §4653 (1971).
74. See note 7 supra.
75. CAL. CODE OF CIv. PROC. §1246.2.
76. Mr. Carlson indicated that the Dept. of Public Works paid these as a matter
of course in the acquisition of property as a part of the cost of acquisition.
77. CAL. CoDE oF Civ. PROC. §1255a. See 42 U.S.C. §4654(a) (1971).
78. 42 U.S.C. §4654(a)(1) (1971).
79. California courts have refused to award such costs, see San Jose & A. R.R.
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With respect to Federal Act requirements concerning real property
acquisition practices, 80 replacement housing policies, 81 relocation advisory assistance activities,8" and acquisition of interest in buildings,
structures and improvements,8 3 which were omitted from the text of
A.B. 2888, the Department of Public Works believes that it may implement such omitted sections internally by use of rules, regulations,
and departmental policies.8 " The Department of Public Works believes
that governing these areas by internal rules, regulations and policies has
the advantage of flexibility in that if a change in federal law occurs, or
a change in interpretation of the meaning of the Federal Act occurs,
amendment of departmental rules, regulations, and policies to conform with the new law or interpretation is more easily accomplished
than is amendment of code provisions.8 5
Enhancement or Blight as Partof Just Compensation
A.B. 2888 implements Section 4651 (3) of the Federal Act80 by
adding Section 814.5 to the Evidence Code. This section reads,
Any increase or decrease in the value of property prior to the
date of valuation caused by the public improvement for which such
property is acquired, or by the likelihood that the property would be
acquired for such improvement, other than that due to physical deterioration within the reasonable control of the owner or occupant,
shall be inadmissable in determining the value of the property.
Is this section applicable only to acquisition of property for highway purposes? This addition to the Evidence Code is not on its face
limited to property acquisition by the Department of Public Works.
It therefore appears that it could be applied to all takings of real property by eminent domain. This interpretation would seem to be supported by the fact that section 814.5 is added to Article 2, Chapter 1
of Division 7 of the Evidence Code which relates to the value, damages,
and benefits in all eminent domain and inverse condemnation cases. 87
On the other hand it would appear to be arguable, that the rule of statutory interpretation which requires that bills enacted by the legislav. Mayne, 83 Cal. 556, 570 (1890); People ex rel. Dept. of Water Resources v.
Brown, 255 Cal. App. 2d 597 (1967).
80. 42 U.S.C. §4651 (1971).
81. 42 U.S.C. §4626 (1971).
82. 42 U.S.C. §4625 (1971).
83. 42 U.S.C. §4652 (1971).
84. Carlson. But see text accompanying note 66 supra.
85. Carlson. It would seem arguable, however, that this rationale necessarily
involves an usurpation by the Dept. of Public Works of the law making power which
properly belongs to the legislature.
86. See text accompanying note 48 supra.
87. C~i.. Evm. CODE §810.
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ture pertain only to one subject,8 8 limits the applicability of section
814.5 to property acquisitions by the Department of Public Works for
highway purposes. Except for Evidence Code §814.5, the provisions
of A.B. 2888 are specifically limited to highway relocation assistance
and hence such assistance is the one subject to which the bill is addressed.
Does Evidence Code Section 814.5 Conflict with the Just Compensation Requirement of the CaliforniaConstitution?
As noted earlier, 9 the California supreme court has determined that
the just compensation requirement of the California Constitution means
that a condenmee is entitled to the market value of the property taken.
Examining section 814.5 with respect to the requirement of just compensation, it appears that section 814.5 means neither enhancement
value nor loss of value is to be considered in a determination of market
value of the property taken. However, the California supreme court
has stated in Merced IrrigationDist. v. Woolstenhulme9" that enhancement value occuring prior to the time when it becomes probable that
the land being acquired is to be within the project, is part of the constitutionally guaranteed just compensation, while enhancement value
occuring after the time when it becomes probable that the land being
acquired is to be within the project is not part of just compensation.
Since section 814.5 makes no distinction between an increase in value
which occurs prior to the time it becomes probable that the property to
be acquired is to be within the project and an increase in value which
occurs after the time which it becomes probable, section 814.5 appears to conflict with the constitutional ruling in Woolstenhulme. On
the other hand, the Department of Public Works contends that section 814.5 can be read consistently with Woolstenhulme.91 This interpretation is based on the theory that the increase in value to which
section 814.5 is addressed, is that increase which occurs after the time
it becomes probable that the property to be acquired will be needed for
the projects.9 2 This view is at least partially supported by Evidence
Code Section 812 which provides, in part, that the provisions of Article
2 of Chapter 1 of Division 7 of the Evidence Code (of which section
814.5 is one) are not intended to alter or change the existing substantive
law, whether statutory or decisional, interpreting the term "just com88. CAL. CONST. art IV, §24; see 3 WrXN, StUMMA.Y OF CALIFORNIA LAW,
ConstitutionalLaw §37 (7th ed. 1960).
89. See text accompanying note 18 supra.
90. 4 Cal. 3d 478 (1971).
91. Carlson.
92. Id.

Pacific Law Journal / Vol. 3
pensation" as used in the California Constitution. Additionally, the
interpretation of the Department of Public Works appears to be further
supported by the rule of statutory interpretation which states that a
statute subject to more than one interpretation will be construed in a

constitutional manner, if possible. 3
In discussing the blight portion of section 814.5, it is worthy of
note that the California supreme court has specifically refrained from
ruling on the question of whether or not blight is a valid factor for consideration in determining just compensation. 94 At the present time the
courts of appeal are in conflict over the question. The first and
second appellate districts have held that a condemnee may not recover
depreciation resulting from a planned project,"' while the third and

fourth appellate districts hold that such depreciation is recoverable. 90
With this conflict existing in the appellate courts and with the Cali-

fornia supreme court in Wolstenhulme reserving judgment on blight
until an appropriate case is presented before it,9" it would appear that
Evidence Code Section 814.5 could be interpreted to resolve the con-

flict in favor of those courts of appeal holding that blight is to be
excluded in determining just compensation."
LitigationExpenses
A.B. 2888 adds Section 172.7 of the Streets & H'ways Code to pro-

vide for litigation costs in inverse condemnation proceedings brought
for the "taking of actual possession" of real property. 99 By using the
wording "taking of actual possession" it appears that A.B. 2888 is narrower in scope than the Federal Act, which requires only the "taking

of property," since there can be "takings" in a manner other than by
acquiring actual possession. 100
93. See Shealor v. Lodi, 23 Cal. 2d 647 (1944); 3 WITEIN,
ConstitutionalLaw §35(c) (7th ed. 1960).

SUMMARY O

CAL-

IFORNiA LAW,

94. Merced Irrigation District v. Woolstenhulme, 4 Cal. 3d 478, 483, note 1
(1971).
95. Community Redevelopment Agency v. Henderson, 251 Cal. App. 2d 336, 343
(1967) (2d District); City of Oakland v. Partridge, 214 Cal. App. 2d 196, 203 (1963)
(1st District).
96. People ex rel. Dept. of Public Works v. Lillard, 219 Cal. App. 2d 368, 377
(1963) (3d District); Buena Park School District v. Metrim Corp., 176 Cal. App. 2d
255, 258-259 (1959) (4th District).
97. See note 94 supra.
98. See note 96 supra.
99. CAL. SmEETs & H'WAYS CODE §172.7.
100. See, e.g., Peacock v. County of Sacramento, 271 Cal. App. 2d 845 (1969);
see generally, Olson, The Role of "Fairness"in Establishing a Constitutional Theory of
Taking, 3 U"AN LAW. 440 (1971). It appears unlikely, however, that the Dept. of
Public Works would risk the loss of federal highway construction funds by refusing to
pay litigation expenses in proceedings involving takings other than takings of actual
possession.
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A.B. 533
In addition to the provisions contained within A.B. 533 which have
been noted above in the discussion of the Federal Act,10 1 A.B. 533
provides:
(1) That public entities are to coordinate their relocation assistance
programs with other projects or potential projects in the area [Cal.
Gov't Code §7261 (d)].
(2) That a public entity may contract with any individual, firm,
association, or corporation for services in connection with its relocation assistance programs [Cal. Gov't Code §7261.5].
(3) That whenever the acquisition of real property used for a
business or farm operation causes the person conducting the business
or farm operation to move from other real property, such person shall
receive payments for moving and related expenses under Cal. Gov't
Code §7262(a) or (b), and relocation advisory assistance under Cal.
Gov't Code §7261 (d) [Cal. Gov't Code §7262 (d)].
(4) That a public entity shall make a payment (not to exceed
$15,000) to property owners whose land is immediately contiguous to
land being acquired for airport purposes.' 02 This payment is authorized only where the decline in fair market value of affected property is
reasonably related to objective physical change in the use of the acquired property [Cal. Gov't Code §7265].
(5) The State Board of Control is authorized to adopt rules and
regulations implementing the payment provisions of Gov't Code
§§7260 et seq. for all state agencies except Department of Public
Works. The Department of Public Works is authorized to adopt its
own rules and regulations regarding such payments. The governing
bodies of other public entities are authorized to adopt implementing
rules and regulations for relocation payments made by such respective
entities [Cal. Gov't Code §§7267.8, 7268].
In addition to the above noted provisions, A.B. 533 directs that
redevelopment agencies and housing authorities are to provide relocation assistance and make all of the payments required by Section 7260
et seq. of the Government Code [Cal. Health & Safety Code §§33415
and 34320.5]. A.B. 533 further provides that public utilities are to
provide relocation advisory services and to make any of the payments re101. See discussion of Federal Act in text accompanying notes 37-57 supra.
102. An affected property owner under this section includes any owner of real
property which actually declines in fair market value because of the acquisition by a
public entity for public use of other real property and a change in the use of the
real property acquired by the public entity. CAL. Gov'T CODE §7260(f).
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quired of public entities by Section 7260 et seq. of the Government
Code [Cal. Pub. Util. Code § 600].
A.B. 533 also repeals certain code sections under which relocation as-

sistance was formerly authorized. These include the provisions relating to takings by public entities for airport development, by the Bay Area
0
Rapid Transit and by the Department of Public Works.0'
However, two significant Government Code provisions pertaining
to relocation assistance remain unchanged by A.B. 533, these are:

(1)

Relocation payments are not to be considered as income for

state tax or assistance programs [Cal. Gov't Code §7269].1°4
(2) Right of a displaced person to review his application for relocation payments by the public entity [Cal. Gov't Code §7266].1 05
Relation to the FederalAct
As with A.B. 2888, to the extent that A.B. 533 adopts and utilizes
the language of the Feleral Act, compliance therewith can be assumed for present purposes. 106 With respect to payments required

by the Federal Act which are not specifically authorized by A.B.
533,107 it would appear that the inclusion of Section 7272.3 of the
California Government Code gives authority for the making of any
such payments. Section 7272.3 provides, in part, that:
Any public entity may, also, make any other relocation assistance payment, or may make any relocation assistance payment in
an amount which exceeds the maximum amount for such payment authorized by this Chapter [Cal. Gov't Code §7260 et
103. See note 8 supra.
104. See note 61 supra.
105. Other code provisions which remain unchanged by A.B. 533 are: (1) CAL.
PUB. UTI.. CODE §§21690.20-21690.29 (allowing recovery for loss in value when
property decreases in value as a result of a taking by the Los Angeles International
Airport), (2) CAL. HnE~A.a AND SAFETY CODE §34330 (pertaining to housing authority projects), and (3) CAL. HEALTH AND SAFETY CODE §33410 et seq. (pertaining to redevelopment projects).
106. The provisions of A.B. 533 that are assumed to comply with the Federal Act
will not be discussed here unless there appears to be a problem with the language used
therein.
107. Required Federal Act payment provisions not specifically included in A.B.
533 are:
(1) 42 U.S.C. §4653 (1971) (discussed in text accompanying note 53 supra)
pertaining to expenses incidental to transfer of title to the condemnor. Note, however, that 42 U.S.C. §4653(2) (1971) which requires payment for penalty costs for
prepayment of mortgages would not be applicable in California since such penalties are
not permitted to be assessed when prepayment results from a taking of land by eminent domain (see note 54 supra). Note also that 42 U.S.C. §4653(3) (1971) appears to be satisfied by CAL. CODE OF Civ. Pnoc. §12462 (discussed in text accompanying note 75 supra).
(2) 42 U.S.C. §4654(a)(2) (1971) which pertains to litigation expenses in abandonment of proceedings, appears to be satisfied by CAL. CODE OF Civ. Paoc. § 1255a.
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seq.], if the making of such payment, or the payment in such
amount, is required under federal law to secure federal funds.
Under this general authority to make payments to comply with federal
law, it appears that payments made beyond those specifically required
and authorized by Government Code §§7260 et seq. would be made
at the discretion of the public entity. It would then seem that as long
as discretion is exercised in compliance with federal law, the federal
requirements will be satisfied.'0 8
Section 4651(4) of the Federal Act provides that no owner be required to surrender possession until payment of fair market value is
received or the appraiser's estimate of fair market value is deposited
in court.'
While A.B. 533 does not contain a similar provision, the
existing provisions of the Code of Civil Procedure requires payment
of any judgment attained or the deposit of security with the court of an
amount set by the court prior to the taking of possession." 0 Although
the amount required by these sections must equal the probable just
compensation for the taking and damages incident thereto, this procedure may, nonetheless, fail to satisfy the federal law requiring deposit in court of the appraiser'sestimate of market value.
The provisions of Section 4652 of the Federal Act direct a federal
condemnor to acquire an interest in all buildings, structures, and
improvements equal to that acquired in the real property being condemned. This provision is not included in A.B. 533 nor does there
appear to be a comparable provision in the existing California Codes.
However, this policy could and would presumably be implemented
by administrative rules and regulations."'
Section 4625(c) (3) of the Federal Act requires that each relocation
assistance advisory program include such measures, facilities, or services as may be necessary or appropriate in order to assure that, within
a reasonable period of time prior to displacement, there will be suitable and comparable dwellings available to displaced individuals and
families except where such assurances may be waived by regulation, set
by the head of a condemning Federal Agency. A.B. 533 amends Section 7261 of the Government Code to make the same provision applicable to the state except that section 7261 adds a limitation that such
assurance shall be made "to the extent that it can be reasonably ac108. This approach would be similar to the reasoning employed by the Dept. of
Public Works in its use of discretionary language in A.B. 2888 discussed in text accompanying notes 65, 71-74 supra.
109. See text accompanying note 49 supra.
110. CAL. CODE OF CIv. PROC. §§1243.4, 1243.5, 1254.
111. The interview with Assemblywoman Brathwaite (see note 35 supra) did not
reveal any reason as to why this provision was not included within A.B. 533.
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complished". 1 2 It is not clear whether the language used in section
7261 conflicts with the Federal Act, but it is arguable that under the
state law, compliance with the Federal Act will not be accomplished in
all situations. For example, compliance with the Federal Act may
not occur if there is no action to assure that suitable and comparable
replacement housing is available because the condemnor deems that
such action cannot be "reasonably accomplished."
Language of the Federaland State Acts
In an effort to assure full and literal compliance with the federal relocation assistance program," 3 A.B. 533 borrows much of the precise language of the Federal Act. While compliance may be reasonably
inferred from such an approach, there appear to exist a few instances
where this practice may confuse rather than clarify the state relocation assistance program. One such instance involves Sections 7263,
7264, 7265 of the Government Code which require ownership or occupancy of the dwelling acquired, or of the affected property, for a
stated period of time prior to the initiation of negotiations (express
language of the Federal Act) as a condition for qualification for payments pursuant to the provisions of those respective sections. The
term prior to the initiation of negotiations replaces prior to the first
written offer, the term utilized in similar provisions amended or
repealed by A.B. 533.114 It would appear that as a matter of proof,
the date on which the first written offer was made would be easier
to ascertain than the date on which initiations of negotiation occured.
The Department of Public Works, in drafting A.B. 2888, felt that the
term first written offer was essentially the same as initiation of negotiations and chose to retain the wording first written offer in A.B.
2888.115 It appears, however, that the terms may not be used interchangeably in that an examination of the land acquisition policies,
located respectively in the Section 4651 of the Federal Act and Government Code §§7267-7267.7, appears to indicate that the term initiation of negotiations may mean something other than first written offer. Section 4651(3) of the Federal Act and Section 7267.2 of the
Government Code direct the condemnor to obtain an appraisal of the
property and make a prompt offer for the full amount before the initiation of negotiations. Assuming that the offer for the purchase of land
112. CAL. Gov'T CODE §7261(c) (3).
113. Brathwaite.
114. The term "prior to the first written offer" was utilized in: (1) CAL.
STATS. 1969, c. 1489, p. 3043, and (2) CAL. STATS. 1968, c. 3, p. 57.
115. CAL. STREETS &H'WAYS CODE §§171, 171.5 (CAL.STATS. 1971, c. 515).
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would be in writing, these sections appear to preclude the initiation of
negotiationsand first written offer from occuring at the same time.
A second instance where a degree of uncertainty seems to result
from utilization of language found in the Federal Act involves Section
7267 of the Government Code. Section 4651 of the Federal Act provides that a condemnor shall, to the greatest extent practicable be
guided by certain enumerated policies. 116 Section 7267 of the Government Code also provides that a condemnor shall, to the greatest extent practicable, be guided by the same policies 1 7 contained in Section
4651 of the Federal Act. The problem that appears is that while a
"mandate" that one shall, to the greatest extent practicable, be guided
by certain policies may suffice as a general guideline, without further
explanation such a statement is of questionable value in determining
what conduct, if any, is essentially required of a condemnor.
Not altogether unrelated is the problem that in Section 4651 of the
Federal Act land acquisition practices are further limited by section
4602 which provides that the provisions of section 4651 create no
rights or liabilities shall not affect the validity of any property acquisition by purchase or condemnation. This provision is included in
A.B. 533 by the addition of Section 7274 to the Government Code.
Since no rights or liabilities are created by the land acquisition practices, it seems reasonable to conclude that as far as a condemnee is concerned, whether or not the land acquisitions practices are followed by
the condemnor is a matter over which such condemnee has no power or
right. If this conclusion is valid and a condemnor is only required
to be guided by the land acquisition practices to the greatest extent
practicable,it would appear that there is doubt raised as to whether or
not the land acquisition practices enumerated in Section 4651 of the
Federal Act and Sections 7267-7267.7 of the Government Code are
of any real consequence to a condemnee.
Equal Protection Under the Law
One of the intentions of both Assemblywoman Brathwaite and Senator
Cologne in supporting A.B. 533 was to guarantee equal protection to
condemnees so that every condemnee would have the same rights with
respect to relocation assistance regardless of the identity of the condemnor or for what purpose the land was being taken."18
A.B. 533 appears to have resolved many of the variances in the
law prior to its enactment. No longer are there separate code sections
116. 42 U.S.C. §4651 (1971).
117. CAL. Gov'T CODE §7267.
118. Brativaite, Cologne.
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regarding relocation assistance with varying provisions as to tax free
status of payments," 9 rights of displaced owners of dwellings, 2 ' limi12
1 and qualification as a recipations on moving expense payments,
1 22
ient of relocation advisory assistance.
A.B. 533 also appears to prevent the possibility of inequity of application of the relocation assistance provisions by its using mandatory
rather than discretionary language in most of its operative sections. For
example, Section 7261 of the Government Code provides that public entities shall provide relocation advisory assistance, Section 7262 of the

Government Code provides that a public entity shall make certain mov-

ing and related expense payments, and section 7264.5 provides that a
public entity shall use project funds to provide comparable and suitable
replacement housing if such housing is not available and cannot otherwise be made available. This use of mandatory language appears to
prevent the possibility of inequitable application of the discretionary
power possessed by condemnors under the prior law.

23

On the other

hand, however, it is arguable that in at least one instance A.B. 533 fosters rather than eliminates unequal treatment.

The measure amends

Section 600 of the Public Utilities Code to provide that a public utility
acquiring property by eminent domain shall provide relocation advisory
assistance and make any of the payments required of public entities
pursuant to Sections 7260 et seq. of the Government Code.124 In
contrast, the amendment to Section 33415 and the addition of Section

34320.5 to the Health and Safety Code provide, respectively, that a redevelopment agency and a housing authority shall provide relocation as-

sistance and make all payments required of public entities pursuant to
Government Code Sections 7260 et seq.'25 It would seem that the use
119. No specific provision as to tax free status of relocation payments was contained in BART provisions (CAL. STATS. 1966, c. 165, p. 732) but such provisions
were contained in code sections applicable to the Department of Public Works (see
note 27 supra), public entities taking land for public use (see note 28 supra), and
public entities taking land for airport development (see note 25 supra).
120. There was a limit on such payments of $5000 in the provisions applicable
to the Dept. of Public Works (see note 27 supra) and public entities taking for
public use (see note 28 supra) but no such limit applicable to payments by a public
entity taking land for airport development (see note 24 supra).
121. There was a limit on the payment for moving expenses by BART (see
note 23 supra) but no such limit for actual and reasonable moving expenses when
land was taken by the Dept. of Public Works (see note 27 supra) or a public entity
for public use (see note 28 supra).
122. BART was authorized only to give relocation advisory assistance to families
displaced by its projects (see note 23 supra) but the Dept. of Public Works (see note
27 supra), public entities taking land for airport purposes (see note 24 supra), and
public entities taking land for public use (see note 28 supra) were authorized to give
relocation advisory assistance to individuals, families, farms or businesses displaced by
projects.
123. For use of discretionary language in prior law see CAL. STATS. 1969, c. 1489,
p. 3403.
124. CAL. Pun. Ua-m. CODE §600.
125. CAL. HEALTH AND SAFETY CODE § §33415, 34320.5.
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of the term relocation advisory assistance in the Public Utility Code
amendment rather than the inclusion of the term relocation assistance
arguably indicates an intention to provide a condemnee of a public
utility with fewer rights than those afforded other condemnees. Would,
for example, a condemnee of a public utility have a right to remain in
his dwelling until replacement housing is available pursuant to Section
7264.5 of the Government Code? This is not a payment and therefore,
if given to a condemnee by Section 600 of the Public Utility Code, it
would have to be considered relocation advisory assistance. Assemblywoman Brathwaite stated that it was her intention in A.B. 533
that a person whose land was taken by eminent domain by a public utility would have the same rights as other condemnees. 126 In view of this
intent, it would seem that at least from the standpoint of the author's
intention, relocation advisory assistance would include the right to remain in a dwelling until replacement housing is made available. On
the other hand, the term relocation advisory assistance as used in Section 7261 of the Government Code appears to be more limited in meaning than that derived from the above analysis. 127 If the expression
relocation advisory assistance gives a limited meaning to Section 600 of
the Public Utilities Code, then the resulting discrepancy between the
rights afforded to a condeInnee of a public utility and those afforded
to a condemnee of other public entities would have to be sufficiently
1 28
justified or the statute would appear to deny equal protection.
Enhancement or Blight as partof Just Compensation
A.B. 533 adds Section 7267.2 to the Government Code which provides that neither enhancement value nor loss in value from the
project for which the land is being acquired is to be considered in
a determination of just compensation.1 29 This section is similar in
wording to Section 814.5 of the Evidence Code (added by A.B.
2888) and therefore the possible conflict with Woolstenhulme which
exists with Section 814.5 may also exist in relation to Section 7267.2.130
Additionally, there appear to be two other provisions which may have
126. Brathwaite.
127. Section 7261 of the Government Code appears to restrict the meaning of
relocation advisory assistance to solely those types of services specified in the section.

128. Dandridge v. Williams, 397 U.S. 471 (1971).

129. "Any decrease or increase in the fair market value of real property to be
acquired prior to the date of valuation caused by the public improvement for which
such property is acquired, or by the likelihood that the property would be acquired
for such improvement, other than that due to physical deterioration within the reasonable control of the owner or occupant, will be disregarded in determining the compensation for the property." CAL. GOV'T CODE §7267.2. See discussion of federal
requirement in text accompanying note 48 supra.
130. The discussion of CAL. EvID. CODE §814.5 in the text accompanying notes

86, 88-89 supra, is applicable here.
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some bearing on the interpretation of section 7267.2. One of the
provisions is Section 7274 of the Government Code which provides
that Section 7267.2 (as well as other sections) is not to create any
rights or liabilities and shall not affect the validity of any property
acquisition by purchase or condemnation.' 3 ' Literally, this section
would indicate that a condemnee may not have the right to insist that
a condemnor follow the practice prescribed in section 7267.2. The
other provision is Section 7267 of the Government Code (added by
A.B. 533) which provides that a condemnor shall, to the greatest extent practicable, be guided by the provisions of section 7267.2. This
provision seems to indicate that a condemnor may not always be required to utilize the property acquisition practice contained in section
7267.2.
Litigation Expenses in Eminent Domain: Attorney, Appraisal and
EngineeringFees.
As noted earlier, the Federal Act requires a condemnor to pay litigation expenses to include actual and reasonable attorney, appraisal,
and engineering fees upon abandonment of the condemnation proceeding by the condemnor, in any inverse condemnation action for the
taking of property, and in a condemnation action where the final
13 2
judgment is that the public entity may not acquire the property.
Prior to the enactment of A.B. 533, Section 1255a of the Code of
Civil Procedure required the condemnor to pay such litigation costs
when abandonment of the action by the condemnor occurred. On
the other hand, payment of such costs by the condemnor was not required in inverse condemnation proceedings' 3 or in condemnation
proceedings where the final judgment was that the condemnor could
not acquire the land.'3 4 A.B. 533 appears to satisfy the federal re131. This appears to be derived from 42 U.S.C. §4602(a) (1971).
132. 42 U.S.C. §4654 (1971). See discussion in text accompanying notes 55-57
supra.
133. Peabody v. City of Vallejo, 2 Cal. 2d 351, 380 (1935) held that a plaintiff
in an inverse condemnation action was entitled to the same costs as if it were an ordinary action in condemnation. Earlier, in Pacific Gas and Electric v. Chubb, 24 Cal.
App. 265 (1914) it was indicated that absent statutory provision to the contrary, a
condemnee was not entitled to attorney's fees in condemnation action regardless of
which party prevailed. Hence it appears that case law prior to A.B. 533 indicated that
there was no right to attorney's fees in inverse condemnation actions absent statutory
provision to the contrary. Note, however, that in County of Los Angeles v. Ortiz,
17 Cal. App. 3d 164 (1971), the 2nd District Court of Appeals has recently held
that in a condemnation proceeding where the final condemnation award is substantially greater than the amount offered by the condemnor prior to litigation, expert
witness fees may be awarded to the condemnee and the dicta indicated that the
same rule should be applied to attorney's fees.
134. See note 79 supra.
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quirements however, by adding Sections 1246.3 and 1246.4, to the
Code of Civil Procedure which provide for such payments.' 3 5
Effective Dateof A.B. 533
As previously indicated, 1 36 the provisions of A.B. 533 (except those
pertaining to condemnors taking land for airport development in a
county with a population of more than four million persons).. 7 are
not made mandatory upon public entities until July 1, 1972, and before that time a public entity may at its own discretion apply the law
existing prior to A.B. 533 or as it is contained in A.B. 533. This
provision was apparently included in A.B. 533 or a result of opposition to the mandatory nature of the bill.' 38 Several local governmental entities opposed the provisions of A.B. 533 which made its
application mandatory in all takings by eminent domain. 3 9 These
governmental entities felt that the mandatory wording would increase
the cost of public improvements to a point where many community
public improvement projects would be delayed or abandoned because
of lack of funds. 40 On the other hand, the Department of Public Works
and some other state agencies feared that their land acquisition programs would be delayed by land owners stalling until they would
qualify for greater payments under the new law.' 41 Because of this
fear, the Department of Public Works and others desired to have
authority as soon as possible to make payments in accordance with
the Federal Act so that their property acquisition programs would not
be delayed.' 4 2 By allowing public entities the discretion to make
payments unler A.B. 533 or the prior law, it appears that opponents,
will, to a degree, be satisfied. This discretionary period ends prior
to July 1, 1972; the deadline for compliance with the Federal Act. 43
CONCLUSION
It has been the purpose of this comment to briefly analyze the re135. CAL. CODE OF Civ. PRoC. §1246.3 provides for payment of litigation edpenses in any inverse condemnation proceeding brought for taking of any interest in
real property. CAL. CODE OF CIV. PRoc. §1246.4 provides for payment of litigation
expenses in any condemnation proceeding where the final judgment is that the public entity cannot acquire the property.
136. See discussion in text accompanying notes 6-13 supra.
137. CAL. STATS. 1971. c. 1574, §31.
138.
139.

Cologne.
Cologne, Brathwaite.

140. Cologne, Brathwaite. Letter from Merrell Watts, Executive director, Redevelopment Agency of the City of National City to the Pacific Law Journal, Oct. 7,

1971. Letter from James R. Hughes, Legislative Committee Chairman, City Council,
City of Pacific Grove to Pacific Law Journal,Oct 8, 1971.
141. Brathwaite, Carlson.
142. Carlson.

143. 42 U.S.C. §4631 (1971).
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cent responses of the California legislature to the need for change in
state condemnation law brought about by the enactment of the Federal Relocation Assistance and Advisory Act of 1970.
While
A.B. 2888 authorizes the making of payments and the providing of
services in accordance with the Federal Act, it is limited in scope to
the Department of Public Works, and therefore does not bring the
state into full compliance with federal law. A.B. 533, on the other
hand, not only meets the federal requirements but appears to exceed
them in that under its provision all condemnors are required to make
payment and provide services irrespective of whether or not the
property is being taken for a federal or federally assisted project.
As indicated throughout, the new legislation is not without uncertainty regarding the meaning and interpretation of several of the provisions contained therein. These uncertainties appear to raise questions concerning the extent to which compliance with the Federal Act
will be attained, the effect on property acquisition policies as well as
the constitutional validity of at least one provision.
While an in depth analysis of these issues was beyond the scope
of this comment and for the most part must await future judicial or
legislative action, several observations can nonetheless be made. The
condemnee has surely gained from the enactment of A.B. 2888 and
533. He has the right to relocation payments as well as other services,
the furnishing of which were discretionary under prior law. The
payments under the new law will almost assuredly have a higher dollar
value than those under prior law.' 44 Additionally, the condemnee has
gained the right both to replacement housing 145 and to remain in his
current dwelling on the condemned property until such time as replacement housing is available.' 46 In short, these changes can assure
144. An example of the change in payment limitations can be shown by comparing the relocation payment limits under A.B. 533 with the Government Code provisions in effect prior to A.B. 533. A comparison of CAL. Gov'r CODE §§7260
et seq. with CAL. STATS. 1969, c. 1489, p. 3043 follows:
TYPE OF PAYMENT
OLD LIMIT
NEW LIMIT
Optional moving expense
$ 200 Max.
$300 Max.
allowance for individuals
and families.
Optional moving expense
$5000 Max.
$2500 Min. to
allowance for businesses
10,000 Max.
and farms.
Payment to displaced
$5000 Max.
$15,000 Max.
dwelling owner
Payment to displaced
$1500 Max.
$4000 Max.
renter
Payment to contiguous
$5000 Max.
$15,000 Max.
property owner.
145. CAL. Gov'T CODE §7264.5.
146. Id.
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the condemnee of a significant measure of relief from the burden of
relocating himself and his family.
David J. Brown

