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Notes For 21st Century Lawyers

LEONARD M. FRIEDMAN*

This special feature article, written by one of California's most
distinguished jurists, discusses the changing emphasis of law schools
throughout the nation toward a more socially oriented curriculum.
This, he feels, is essential in today's volatile social atmosphere. To
assist legal educators in the presentation of more pertinent courses,
bar examiners are advised to retreat from the bare presentation of
classic materials of law, and are called upon to advance elective
testing to promote specialty training for licensure. Couched in
the language of the author's sharp perception, a warning is directed to the profession that reform must occur in training and
practice: The legal institution must become relevant to contemporary society.
SociologicalAction Replaces Complacency

From the limbo of bukied memories emerges the epigram, source and
author forgotten: "All advice is bad, and the worst advice is good advice." The highest wisdom possesses a tentative quality, fraught
with recognition of undreamed objections and counterclaims. The
didactic urge, nonetheless, is difficult to resist.

At times history has flowed quietly, a broad tranquil stream moving
magestically through a slowly changing landscape. A torrent of history
well-nigh sweeps us children of the twentieth century off our feet.

Our world suffers social, economic, politico-military, ecological and
* J.D., University of Washington School of Law; Associate Justice, California
Court of Appeal, Third Appellate District.
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moral crises. An organism's success lies in adaptation to its environment. Defeat comes to those who seek emotional security by clutching
the baby blanket of archaic outlook. In a world turgid with change,
men and their institutions maintain vitality only by alertness to environmental alteration, vigor in accommodating to it, discernment in preserving its viable past.
The institutions of the law share the crises of our time. Current
legal literature is filled with exhortations to the active bar, calls for
creative involvement in the rearrangements necessitated by technological and social upheaval.' More in sorrow than in anger, more in a
spirit of love than rancor, one is skeptical of meaningful response from
the active practitioners. The active bar has not been innovative.

Whatever the quality of its product, the manufacturing process is so
slow and costly that the customers stay in line only when competition
is absent. Whenever a competing product has appeared, the customers have abandoned the lawyers in droves. Lawyers of past decades
pored over abstracts while the title companies and real estate brokers
took over the conveyancing business. Bar associations concentrated on
minimum fee schedules and the pursuit of unlicensed practitioners
while tax business drifted into the accountants' hands, estate planning
to life insurance underwriters and trust work to the banks. Coming
decades will witness assaults on the personal injury and divorce citadels. American lawyers have stalwartly ignored capitalism's central
theme-that nothing defeats competition so much as a quality product,
efficiently and inexpensively supplied.
Lawyers, it is said, imbibe conservatism with their professional
learning, their need for stability and predictability overflowing from the
law itself into perception of their surroundings. Then, too, he who
draws profit from things as they are is apt to be an enemy of change.
Apris moi le deluge. Cautious outlook, preoccupation with the
thronging demands of business, plus self-interest and lethargy-all
combine to set up a forceful inertia which hinders adaptation, indeed
fiercely resists it. Continued obtuseness already evokes pressures not
unlike those faced by the medical profession. Already there is talk of
"judicare." The central problem is preservation of maximum individuality and freedom while supplying maximum response to the needs
of a changing world. Men should marry history, not fight it.
The bench is hardly more innovative. Judges share the congenital

conservatism of the law. Most are overworked, hard put to hold back
I

See, e.g., Brennan, The Responsibility of the Legal Profession, 54 A.B.A.J.

121 (1968); Linowitz, Our Changing Society: The Lawyer's Challenge, 54 A.B.A.J.
445 (1968); Yegge, Tomorrow's Lawyer, 53 JUDICATURE 14 (1969).
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the pressing backlog of litigation. A few hardy, imaginative souls invent small but useful improvements. A few creative minds formulate
large solutions. By and at large, however, trial and appellate courts
deal out a custom-tailored product to customers clamoring for maximum production. The bafflement is one of delivering immutable values off an assembly line.
Where, then, are the interior wellsprings of adaptation? One must
not denigrate. There is valuable activity in the higher echelons of the
organized bar, ranging from traffic court administration to the promotion of world law. The collective provision of legal services to
members of organized lay groups was forced upon the bar by a series
of federal Supreme Court decisions, which are now in the process of
progressive absorption into the profession's ethos. 2 Legal aid to the
poor, recently an undersized, undermanned venture of idealistic lawyers
and community charities, received a mighty stimulus from the Economic Opportunity Act. Some local bar associations, particularly in
major cities, have established lawyer reference services to meet the
needs of the casual, modestly endowed client.3
In truth, the most productive sources of evolutionary vigor are found
in the law schools. They are personified by creative law teachers
whose interests encompass yet transcend teaching. The professors
collect in institutes and foundation-financed projects. Their writings
embody a spate of proposals-fresh, untested, yet pregnant with possibilities of practical fulfillment. The active bar may view them as effete inhabitants of ivory towers. To the contrary, they exhibit a
larger realism, available only to those who discern the patterns underlying empirically observed phenomena. Their output flows through
the conduits of receptive law students, who will spread missionary zeal
as they move out into active practice and eventually dominate the
profession. A member of the defense bar, alert to throttle newfangled schemes for compensating traffic victims, has sourly warned:
"Beware of professors bearing plans." A few may indeed beware.
More percipient practitioners recognize that today's law graduates
have aims, indeed a life style, quite different from the preceding generation's. The professors are prime molders of tomorrow's lawyers.
Shifting Emphais of Law Schools
In 1775 the British statesman Burke described the impact of law
2 -N.A.A.C.P.
v. Button, 371 U.S. 415 (1963); Brotherhood of Railroad
Trainmen v. Virginia State Bar, 377 U.S. 1 (1964); United Mine Workers v. illinois
Bar Assn., 389 U.S. 217 (1967).
3 See Emmons, Williams, Mires & Leech v. State Bar of California, 6 Cal.
App. 3d 565 (1970).
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studies upon the American colonials:
In no country perhaps in the world is the law so general a study.
This study renders men acute, inquisitive, dexterous, prompt
in attack, ready in defence, full of resources. . .
They augur
misgovernment at a distance, and snuff the approach of tyranny in
4
every tainted breeze.

The law schools are the storehouse of civilization's most essential
product-the inventory of traditional attitudes, taught techniques and
accumulated doctrine by which the inner peace of the community is
kept, albeit imperfectly. Successive generations of law students soak
up this stored product, undergoing a rich sea-change into instrumentalities for the ordering of social relationships. Almost stunning is
the recognition that many of today's law students will practice their
profession in the twenty-first century.
The legal education of past decades imprisoned its students within
an isolated, esoteric discipline. It took for granted adequate grounding in the humanities and presupposed full command of the rhetorical
arts. It was oblivious to interaction between the law and other social
disciplines. It plunged its disciples into three years of exclusory, all
demanding concentration on selected decisions of the appellate courts,
split, diagrammed and categorized into the traditional compartments
or "subjects" of the law. Demigods of the faculty swung socratic
sledge hammers, battering hapless and bewildered students into recognition of the doctrinal themes half-submerged in their casebooks. The
late Nicholas Murray Butler was moved to observe: "legal education has been treated too largely as a matter of law and too little as a
matter of education." 5
The jurisprudential juices of the law were excluded from this heavy
broth. Those who dined on it absorbed little social consciousness,
small awareness of its societal origins and only accidental insights into
the value judgments they would confront in active practice. A student
of constitutional law might spend intensive study on the Charles River
Bridge decision' or the Dartmouth College case 7 without recognizing
their roles in the nation's economic history. The products of such
training, judges as well as lawyers, often exhibited the same intellectual isolationism which had marked their studies. He was indeed a
4 Edmund Burke, Speech on Conciliation with America, March 22, 1775.
5 Annual Report of the President of Columbia University at 27 (1923),
quoted in Currie, Reflections on the Course in the Legal Profession, 22 J.L GAL ED.
48 (1969).
O Charles River Bridge v. Warren Bridge, 11 Pet. 420, 9 L. Ed. 773 (1937).
7 Trustees of Dartmouth College v. Woodward, 4 Wheat. 518, 4 L. Ed. 629

(1819).
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rare one who could relate constitutional doctrine to Mr. Herbert Spencer's Social Statics.8
In those days practically all law students were career-oriented. The
curriculum was admirably suited to their ambitions, clustered as it was
around the legal underpinnings of venture capitalism-contracts, real
property, sales, credit transactions, debtors' estates, corporations, wills
and trusts.
Today a new breed of student has entered the temple halls-the
acolyte infected with social consciousness. He may wear long hair,
a beard, both or neither. Fresh from the relatively free-wheeling environs of undergraduate learning, he lacks reverence for hallowed institutional forms, pokes holes in assumptions his predecessors took for
granted and insists on two-way communication with the administration.
He views sardonically the legal profession's claim to championship of
the underdog and is more apt to regard it as henchman of the top
dog. If not convinced of society's perfectability, he is at least sure of
its improvability. If social justice is not available for all, he would
spread it thinner and wider. A sizeable portion of today's law student
body is infected with the new activism.
A roundup of law school valedictory addresses of 1970 would reveal
a series of indictments, charging alma mater with prostitution, with
ministering to the lustful needs of the economic and social establishment. She would do better, the valedictorians contend, to breed guides
to the poor and oppressed servants of democracy rather than agents
of power. It is characteristic of the young, as of radicals and reactionaries, to throw out the baby with the bath water. Although the
establishment is not free of lust, no law school need blush at filling its
need for legal counselors. Guilt ensues only when it neglects those
studies which serve the less affluent segments of society. As for the
valedictorians, a few years of knocks will demonstrate that the surest
road to individual neurosis and collective disorder is the passion for
progress in massive, indigestible chunks.
To the new breed of student the dry curiosa of trespass on the
case, the objective theory of offer and acceptance, appear as 'the irrelevant fag-ends of a dead past, useless as the clavicle of Holmes' cat.
They tolerate the casebook method so long as the cases are not old.
Only the newer decisions convey the world as it is. They disdain the
laboriously unfolding revelations of historic development, demanding
8 The reference, of course is to Mr. Justice Holmes' famous aphorism in his
dissent in Lochner v. New York, 198 U.S. 45, 75 (1905): "The Fourteenth Amendment does not enact Mr. Herbert Spencer's Social Statics."
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survey courses covering social welfare programs, quick recipes in urban land use, prepared strategic attacks on consumer frauds and do-ityourself handbooks in a discipline neologistically labeled "poverty
law." They call for internships in advocacy before they gain substan-

tive learning to advocate.

Preparing themselves for a mission as

yet undefined, they seek a role in curriculum development.
Curriculum does indeed develop, not in submission to spurious demands, but in response to profound needs. Today's law schools display a broader vision, which discerns the law's kinship with the
social, behavioral and physical sciences. Footnote 11 of Brown v.
Board of Education9 was more than a voyage into uncharted seas of
judicial notice. It marked what Brandeis had preached: that common
law processes respond to social statistics as well as appellate intuitions.
The law schools too respond to the challenges of the industrial age, the
continued frustrations of social justice, the deficiencies of juridical machinery and the obsessive claims of international order.
The schools, moreover, must shape themselves to the opportunities
awaiting their graduates. A wide range of opportunity exists outside
the traditional confines of private practice. Young lawyers find useful, stimulating activity in congressional secretariats; in the legal divisions of the public agencies which administer social welfare and environmental rescue programs; in the clinical, therapeutic atmosphere
of legal assistance offices in slum neighborhoods. Thus a number of
law schools, even the most prestigious, have tended to restrict the
gamut of required courses to the "basic" subjects of the law and to
expand the number and variety of "policy-oriented" courses. To prepare graduates for public service, progressive law schools offer classes
in social welfare law, the legislative process, communications media
and international organization. To the socially conscious, they offer

courses in human rights, civil rights, student rights, selective service
law, labor relations and that synthesized set of scraps called poverty
law. They tend to squeeze down training in litigational skills. They
overlay orthodox portions of the currculum with social and economic
analysis. They send senior students into interdisciplinary, sociolegal
research projects which dwarf, overshadow and outshine the rudimentary teachings of "legal bib."'"
For every thesis there is a counterthesis. Many law teachers and
commentators bitterly resist the shift to a policy-oriented curriculum."
9 347 U.S.
10 Freilich,
tion in Depth, 21
11 See, e.g.,

483, 494-495 (1954).
The Divisional Program at Yale: An Experiment for Legal EducaL LEGAL ED. 443 (1969).
Boden, Is Legal Education Deserting the Bar? 36 INs. COUNSEL I.
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The profession, they say, requires a high level of technical competence, a rock-bottom quantum of knowledge in its basic fields, rigor-

ois training in its intellectual methods and apprenticeship in its procedural techniques. Within the arbitrary confines of a three-year span,
only so much social engineering can be stuffed without displacing the
indispensable materials of substantive learning and procedural
awareness. They grimly suggest summer internships with the district
attorney or an active law firm as an alternative to resource planning and
international law. They insist with Justice Robert Jackson that "the
unsolved problem of legal education is how to equip the law student
12
for work at the bar of the court."'
As usual, there is something to be said for and against each Qf these
viewpoints. Today's world needs lawyers of many kinds. A single
brand of legal education will not produce enough varieties of learning
to fit these variegated needs. The life aims of students have undergone a similar diversification. The proponents of educational orthodoxy narrow their concern to a single kind of lawyer-the private
practitioner, conducting a traditional courtroom and office practice for
private clients. The exponents of change, on the other hand, tend to
think in terms of the legal insights and counsel needed by the big
government, big business and big slums of the new industrial age.
Both viewpoints are legitimate, both express valid societal concerns
and both merit accommodation.
Few law schools are big enough and rich enough to finance the
broad miscellany of subjects which validly fall within the profession's
concerns. Most schools find it difficult, perhaps impossible, to stock so
wide an assortment of merchandise. The answer, perhaps, lies in law
schools of different kinds. In a 1966 report the Curriculum Committee of the American Association of Law Schools suggested four pos-

sible varieties of law school: policy-directed, doctrine-directed, skills13

directed and combined purpose.
Pending the utopian development of these diversified institutions,
students who attend all-purpose law schools will continue to badger Ad97 (Jan. 1970); O'Toole, Realistic Legal Education, 54 A.B.A.J. 774 (1968); Tauro,

Law School CurriculaMust Change to Give Bar More Trial Lawyers, 4 TRIAL, Oct./Nov.,
1968, at 48. 12 Quoted in Cooper, Preparationfor the Bar, 15 J.LEGAL ED. 300, 301 (1963).
13 The report is reprinted under the title, Johnstone, Models for CurricularReform, 21 U. MrAmr L. REv.. 544-57 (1967), and cited in J. FRANx, AMERIcAN LAW:
THE CASE FOR RADIcAL REFORM 42 (1969). See also, Manning, Financial Anemia in
Legal Education: Everybody's Business, 55 A.B.A.J. 1123 (1969); Del Duca, Conlinuing Evaluation of Law School Curricula-An Initial Survey, 20 J. LEGAL ED. 309

(1968); Gellhorn, The Second and Third Years of Law Study, 17 J. LEGAL ED. 1
(1964); Stevens, Aging Mistress: The Law School in America, CHANGE 32 (Jan.-Feb.
1970).
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ministration and faculty for curriculum adjustments to fit their individual aspirations. How the schools can simultaneously satisfy these
demands and those of the bar examiners is anyone's guess.
The Law Schools-State BarExaminationInterrelationship
Speaking of the bar examiners, the report of the Curriculum Committee of the Association of American Law Schools declares with great
restraint: "the admitting authorities potentially are major deterrents
to really important law school curricular reform."' 4
Conventional wisdom has it that preparation for the bar examination
is the raison d'etre for the law schools; that the meaningful measure of
each school's merit is not so much its graduates' success at the bar as
their success in the bar examination; that the schools must adapt to the
bar examiners, not the latter to the former. In this kind of thinking, it
is hard to tell which is the tail, which the dog. The bar examination,

in any event, stands as a potent control over the shape and content
of law school teaching. The bar examiners are probably embarrassed
by so much power. Conscientious bar examiners-and it would be hard
to find men of keener conscience-are deeply aware of their responsibility to the profession and the public. However complex in fulfillment, the responsibility is simple: to assure the competence of those
to whom professional licensure is granted. If the shape of the bar
examination imposes a corresponding configuration on the law school
curriculum, the bar examiners are politely regretful but firmly convinced
of their duty.
Like the conservatives of curriculum development, the bar examiners' vision is fastened on a single kind of lawyer-the private practitioner, conducting a traditional courtroom and office practice for private clients. The bar examination focuses upon the classic materials of
the law. It ignores the special callings to which many law-trained
graduates aspire. It ignores the pluralistic strains of a profession accommodating itself to a new age. It rewards the examinee's knowledge
of the rule against perpetuities and withholds credit for his insights
into the legislative process; rewards his familiarity with the doctrine of
equitable conversion and scorns his knowledge of social welfare legislation.
Professional education, admission by examination and professional
licensing are interlocking phases of a single process. If the process is
not to go awry, deep-seated changes in one phase must exact corre14 See note 13 supra, at 556.
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sponding changes in the others. The needs of evolving society have
created a diversity of legal callings. As long ago as the 1920's, the
Carnegie Foundation's study of legal education described as a legalistic
fiction the notion that the law was a single profession. 15 Diversification within the broad reaches of the profession has, in turn, produced
diversification in legal education. Matching developments in the bar
examination and in licensing concepts are now in order. The organized
bar cannot maintain homogeneity in the face of evolving heterogeneity. The social responsibilities of the profession demand its accommodation to the special needs, special skills and special aspirations of lawtrained functionaries outside the central corps of private practice.
The "single license" system will eventually be replaced by a basic
certificate of professional status, accompanied by an array of specialty
certificates demonstrating advanced qualifications in special skills.' 6
As a prelude to the basic certificate, a bipartite bar examination will
contain mandatory tests in the core areas of the law and a wide array
of elective problems.

When vision is focused upon the conventional practitioner, a harsh
fact appears which has been too long ignored. The bar examination is
at best a coarse sieve. Consciously aimed at the exclusion of incompetents, it generates overreliance on its screening capacity. It admits
just about as many incompetents as it excludes. Too many attorneys
lack the minimum ability implicitly advertised by their handsomely engraved certificates. Too many attorneys endanger and damage their
clients' interests. From the vantage point of the bench, one may witness a fantastic and dismal incidence of otherwise undetected malpractice.
Someday the customers will awaken to the financial potentialities and
punitive satisfactions of legal as well as medical malpractice suits.
Then, like their medical counterparts, the large body of ethical and
capable lawyers will bear an ever-increasing burden of malpractice
insurance costs. Then, like their medical counterparts, they will tardily arouse themselves to a feverish search for self-policing mechanisms.
15 Reed, Present-Day
FOUNDATION BULLETIN No.

Law Schools in the United States and Canada, CARNEGIE
21, at 228, n.3 (1928); Selinger, FunctionalDivision of the
American Legal Profession: An Historical Prologue, 21 J. LEGAL ED. 523 (1969);
Selinger, Functional Division of the American Legal Profession: The Legal Paraprofessional, 22 J. LEGAL ED. 22 (1969).
16 Illustrative of this trend is the April 1970 action of the Board of Governors
of the California State Bar, announcing proposed rules for a pilot program of specialty certification. The rules would establish a Board of Legal Specialization, empowered initially to issue certificates of special competence in the fields of workmen's
compensation, criminal law and tax law. Other specialties would be recognized
when permitted by the Board of Governors. The system would not limit any lawyer's
field of practice.
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When lawyers perceive the woes of the medical profession, they
should send not to know for whom the bell tolls.
Nor may the judiciary view itself as the sorrowful, detached chorus
in a Greek tragedy. The admission and discipline of attorneys is
ultimately a judicial function, exercised in most states by the respective
supreme courts. Function imposes responsibility. Recognition of
deep sags in the quality of professional legal services should create
awareness that these courts have a commitment not wholly fulfilled
and indeed quite beyond their present capacity to fulfill. 1
Several years before taking office as Chief Justice of the United
States, Warren Burger voiced some severe strictures on the profession's general level of competence in litigation:
I find no pleasure in saying that the majority of lawyers who appear in court are so poorly trained that they are not properly performing their job and that their manners and their professional
performance and their professional ethics offend a great many
people.
Having elicited from fellow judges a quantitative estimate of poor

advocacy, he declared:
On the most favorable view expressed, 75 per cent of the lawyers
appearing in the courtroom were deficient by reason of poor
preparation, inability to frame questions properly, lack of ability
to conduct a proper cross examination, lack of ability to present
expert testimony, lack of ability in the handling and presentation
of documents and letters, lack of ability to frame objections adequately, lack of basic analytic ability in the framing of issues, lack
of ability to make an adequate argument to a jury.' 8
Relatively rare are the lawyers who have viewed and mastered advocacy as an art, not as art for art's sake but as a means for forwarding
the interests of the client. The conscious mastery of words as instruments of enlightenment and persuasion; the deliberate combination of
technique, logic and sentiment; the keen analysis and exploitation of
precedent as an inducement to the desired end-these are the items
all too frequently missing from the litigating lawyer's briefcase. How
often the ritual of voir dire and challenge results in the selection of
the 12 most stupid members of the jury panel; how frequently crossexamination is a stumbling recapitulation which hardens and solidi17 One commentator, dismayed by the prevalence of substandard legal services,
suggests performance review by a judge-inspector operating out of the supreme
court in every state. See Pincus, The Lawyer's Professional Responsibility, 22 J.
LEGAL ED. 1, 11 (1969).
18 Burger, A Sick Profession (adapted from a 1967 address to the American
College of Trial Lawyers), Wisc. BAR BuLL., Oct. 1969, 7, 8.
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fies the direct testimony; how often during trial desperate and ignorant
improvisations becloud the record on appeal; how often faulty analysis
distorts the focus of the appeal. A judge who witnesses the advocate's
art in action receives keen pleasure. The pleasure is heightened by
its rarity. 19
Many diagnosticians, including Chief Justice Burger, advocate devotion of the law schools' third year to an intensive elective program
in litigational skills. 20 With all deference to such proposals, the law
schools cannot impart more than the bare bones of litigational skill.
The fledgling admittee cannot comport himself as a journeyman gladiator without a period of practical internship in the arena. Even the
most gifted should spend a term or two carrying another's briefcase.
No matter how fulsomely licensed, the admittee simply is not equipped
for conducting any but the simplest lawsuits.

The fault is not the young lawyer's, not even the law school's.2 1 In
all their assumed rationality, the licensing authorities confer upon him
a certificate which impliedly asserts his possession of litigational skills
he has yet to gain. His overblown certificate represents a potential
danger to the public, a danger that he will undertake responsibilities
beyond his capacity. His clients are not protected from loss by promulgated limits on his assumptions of responsibility. As matters stand
now, only his own sense of restraint, his own awareness of his limitations, protect his clients from danger. He is no more fit to conduct a
complex lawsuit than a medical intern to excise a brain tumor.
In truth, there is far more to the creation of a true professional than
any law school can teach. At this point the intangibles of tradition
and role-playing assert a powerful influence. The admittee who enters
a good law office receives far more than a controlled apprenticeship
leading from simple to complex tasks. He gains from an osmotic transfer of tradition, values, attitudes and examples. He inherits not alone
the techniques, but the spirit of the legal professional. He accumulates a set of inner precedents. Most lawyers acquire the attitudes of the
profession through internship in an established office. A few practi19 After hearing Charles Evan Hughes argue a case before the New York Court
of Appeals, Benjamin Cardozo, then the court's Chief Judge, was heard to ask: "How
can I possibly decide against this man?", F. WIENER, BRIEFING AND ARGUING FEDERAL
APPEALS 362 (1961).
20 Burger, supra note 18, at 14-16.
21 The Board of Governors of the California State Bar has approved rules on
"practical training" for law students under the direct supervision of practicing attorneys.
No matter how well designed, such programs inevitably compete for time in an
already-stuffed, three-year curriculum. They set up undesirable strife between substantive learning and procedural skills. The profession does not need lawyers who
are skilled but uneducated. Post-graduate internship akin to the medical profession's
is a more likely answer.
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tioners, endowed with unusual gifts and keen perceptions, gain them
independently. Many never gain them at all.
The decades since World War II have witnessed commendable, even
remarkable, gains in post-admission education. Well-designed form
books and handbooks furnish lawyers with access to sound techniques.
In California and several other states, practicing attorneys have flocked
eagerly to "continuing education" courses provided under bar sponsorship. A number of law schools offer compacted summer sessions for
the active bar. The age and standing of many continuing education's
enrollees bespeak the profession's eagerness for expertise. Associations of litigating practitioners and nonlitigating specialists publish "how
to do it" material and foregather in seminars. Possibly such associa-

tions are the embryonic forerunners of quasi-official bodies which, like
the medical "boards," will eventually certify to competence in specialized fields.
The Failureof The Bench and the Bar
In any profession which fills the need for livelihood, there is an
inevitable tension between money and moral assumptions. The pro
bono publico orientation which elevates a profession above a trade
generates an obligation of collective creativity. It is not enough, it is
far from enough, that individual lawyers seek individual expertise in
the developing fields of practice. The profession is under a collective
obligation to adapt its services and capabilities to the evolving needs
of 21st-century mankind. It can fulfill its obligation only through the
individual contributions of its members.
The American bar has at least as much cause for mortification as
pride. One contrasts de Tocqueville's assessment of the American bar
in the 1830's with Professor A. A. Berle's a century later. The touring
Frenchman found the lawyers of the young republic playing a splendid
and vital role:
As the lawyers form the only enlightened class whom the people
do not mistrust, they are naturally called upon to occupy most of
the public stations. They fill the legislative assemblies and are at
the head of the administration; they consequently exercise a powerful influence upon the formation of the law and upon its execu22
tion.
A century later Professor Berle discerned a profound deterioration
in the profession's moral status. The large offices, he declared, accepted business which promised profit and ignored that involving
22 1 DETocQUEVLLE, DEMocRAcY IN AMERIcA 289-90 (1945).
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personal welfare, while small offices and individual practitioners extracted maximum fees from their clients. In harsh terms he observed:
"The complete commercialization of the American bar has stripped it
of any social functions it might have performed for individuals with' 23
out wealth.
One is led to ask which of these assessments is the more accurate
today. If optimism replies that deTocqueville's appraisal has retained
some of its aptness, realism compels the admission that Berle's contains
too much. The president of the American Bar Association recently
charged the bar with
failure to become involved in the difficult and volatile problems
which so gravely threaten our society: problems of the ghetto and
the slum, of poverty and discrimination in our inner cities, of
crime which threatens our safety and terrifies our people, of an
environment which poisons our air and water and threatens the
24
quality of life in America.
Too few judges and lawyers contribute time and effort to public
service projects. Too few push their bar associations into the fearsome
breach which separates the law enforcement agencies and courts from
resentful slum dwellers and protesting young intellectuals. Too few involve themselves in mending intergroup relations in our dissensionridden cities. Too many lawyers limit their interest in the administration of justice to the profit they extract from it. Too many nod complacently when frightened simpletons, some in high places, strip the
meat from the Bill of Rights. Too many emerge from their snug nests
on Law Day, utter a shrill peep of self-glorification and retire for another year. Too many are doing business as usual, insensitive to the
avoidable expense and delay which inflates the cost of justice. Too
many accept the ethic of Omar the Tentmaker:
Ah, take the cash, and let the credit go,
Nor heed the rumble of a distant drum.
One must not blame the private practitioner for all the profession's
anachronisms. If he does not make a killing, he must at least make
a living. The private lawyer is captive, willing or unwilling, to the
system within which he pursues the demands of livelihood. Sancti-

monious tradition views a trial as a solemn search for truth. Competition run amuck has transformed many trials into expensively staged
psychodramas.

The admirably skilled leading man who guides his

23 Berle, The Modern Legal Profession, reprinted in THE LIFE OF Tm LAw 398,
401 (Honnold ed. 1964), from an article originally written for the ENCYCLOPEDIA OF
THE SOCIAL SCIENCES (vol. 9, at 340-345, 1933).
24 Segal, President'sPage, 56 A.B.AJ. 199 (1970).

1971 / Notes for 21st Century Lawyers

maimed client to the "adequate" award; the grimly virtuous $100-perhour insurance attorney who protects the modestly endowed defendant against that award; the lawyer-appraiser alliance whose tax-financed
pas de deux provides the central feature of the condemnation trialall play preordained roles. The problem is not the adequate award,
but the expensively cumbersome means of fixing it. 25

Someday

tax-conscious administrations and candidates may discover the public's
heavy subsidization of the settlement industry.
While protracted lawsuits choke the metropolitan civil courts, unspeakable congestion clogs the criminal courts. A six-week condemnation trial occupies one room of the courthouse, a three-week damage trial a second room; a third room holds the criminal assembly
line for processing human lives and liberty. In the first and second
courtrooms placid judges let each attorney "try his own case." In the
third courtroom a fatigued judge, attended by overworked young prosecutors and defenders and an impossibly burdened probation officer,
grinds out arraignments, trial settings, plea bargains and sentences by
the dozen. In this third courtroom the sheer volume of business enforces speed, impersonality and shallowness. There is a kind of moral
insensitivity in a system of justice which accords such deference to
money actions and disposes of human lives on a fast-moving assembly
line. 6
Aroused by court congestion and chagrined by the inordinate time
consumed by the judicial process, a respected commentator observes
that a system of ordered relationships requiring so much time "is
simply no good." Dismayed by the lack of a sense of urgency on the
part of most lawyers and too many judges, he quotes Chief Justice
Warren: "In a century which has been characterized by growth and
modernization in science, technology and economics, the legal fraternity is still living in the past." 7
25 The automobile insurance business collects $2.20 in premiums for every dollar
received by the injured victim. In contrast, Blue Cross collects $1.07 and Social
Security $1.02 for each benefit dollar disbursed. J. FRANK, supra note 13, at 75.
Court operating expenses represent an additional cost to the public.
28 In one California city a youth was caught preparing Molotov cocktails for
automobiles parked at a strife-torn college. He was already at liberty on four separate bail or recognizance orders, each stemming from a separate violent misdemeanor, each awaiting trial in an impossibly congested municipal court. In the
same city a shortage of prosecutors, caused by an inadequate local budget, chokes
the courts with untried felony cases. In the municipal court of another California
city, a huge backlog of misdemeanor trials has kept civil cases off the trial calendar
for months at a time. Similar conditions characterize metropolitan courts in other
parts of the country. How relevant to urban needs are courts like these? See, "No
Room in the Courts," San Francisco Chronicle, April 4, 1970.
27 J.FRANK, supra note 13, at 2, 9. The Warren statement is extracted from
an address delivered by the Chief Justice at a 1967 meeting of the American Law
Institute. See also: Symposium: John Frank and the Radical Reform of American
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Our insufficient, inefficient judicial machinery imposes legalized
blackmail on business men and wage earners who must sacrifice an
entire day's income to contest a paltry traffic charge or small claims
action. It forces terribly injured people into years of waiting for bitterly needed compensation. It ignores the silent accrual of interest on
money judgments as they wearily await appellate disposition. It processes the untried felony cases in a meat grinder and sends the tried
felonies into slow orbit between congested trial courts and crowded
appellate courts. The machinery runs far behind productivity demands. Superficial tinkering may keep such machinery from complete
breakdown. Only fundamental redesign can bring it to acceptable
standards of efficency and humanity.
Bar leaders, law professors and judicial rulemakers can only propose, can only tinker. Proposals for reform arouse anguished protests
from those having a vested interest in the status quo. The pocketbook
is a powerful molder of ideological position. Thus the plaintiffs' bar
and insurance counsel, threatened with loss of income by injury compensation schemes, unite in vociferous praise of the jury system. Reforms cannot be effected except at someone's cost. Meaningful reform can be had only at legislative hands. Lawyer-legislators, for the
most part, share the apathy and self-interest of their fellow practitioners.
If reforms are imposed by external forces, the profession will find
itself on the defensive, unable to assert its particular genius. The
postwar history of organized medicine provides an unpleasant example
of collective somnolence, reaction and greed, leading to externally
imposed solutions. The bar has much to contribute to the revitalization of juridical methods-the resourceful thrust of the lawyer, his
indoctrination in practical reasoning, his adeptness in human relationships, his ability to apply the time-tested techniques of common law
problem-solving. Beyond the stored information, beyond the intellectual honing, tomorrow's lawyers need two prime qualities-the pro
bono publico readiness of the true professional and that intangible
quality called creativity.
Shift to Fulfillment of Pro Bono PublicoResponsibilities
For decades the large law firms had sent their recruiters into the
prestigious law schools, competing with one another for the brightest
Law, 47 TEx. L. REv. 965-1038 (1969); THE AMERICAN ASSEMBLY-THE COURTS, THE
PUBLIC, AND THE LAW EXPLOSION (Jones ed. 1965); McDonald, A Center Report!
Criminal Justice, THE CENTER MAGAZINE, Nov. 1968, at 69-77 (Center for the Study

of Democratic Institutions).
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stars in the graduating classes. Stars of the second magnitude gained
positions with the medium-sized firms. Salaried employment with a

firm brought economic self-sufficiency and ascent up the income ladder to an eventual partnership and an entree to the genteel world of
corporate arrangements and exclusive men's clubs.
During the sixties a worrisome phenomenon appeared. To an ever-

increasing degree members of the graduating classes displayed aversion to private practice, even to the point of snubbing the lush salary
offers of the large law partnerships. These products of an affluent
society were less interested in personal affluence than in the satisfaction of their humane impulses. Their law school years had been paralleled by magnificent and exciting displays of judicial activism, demonstrating courage in the service of the Bill of Rights and compassionate
discernment in the service of evolving society. To practice law without serving a cause was no better than peddling fish. Somehow,
somewhere, the graduate could find opportunities for vigorous service
on behalf of mankind. Better to teach law or spend a period on the
research staff of an appellate court; better to go into VISTA or the
Peace Corps; better to enter the social action agencies of the federal
government; better to serve as a public defender or a ghetto lawyer.
The law firms raised the salary offers, but even this enabled them to
pluck only a few stars. Most recently, less than half the graduating
seniors have entered private practice. The springs of talent which fed
the private bar have been drying up. An investigating committee of
the American College of Trial Lawyers reports a "considerable shrinkage" in the percentage of law graduates aiming for private practice,
particularly among those whose grades placed them in the top 15 per28
cent of the class.
There are lights in the darkness. In 1965 the Office of Economic
Opportunity inaugurated federally supported legal aid for the poor.

History could conceivably view the event as a symbol of the legal profession's renewed social involvement, a point of return toward the elevated position the American lawyer possessed in de Tocqueville's time.

Before the advent of the OEO program, legal aid to the poor had
been as constricted as the classic county poorhouse. Legal aid associations had neither money nor staff to finance the quantity and
variety of services needed by the nation's urban poor. The rural poor
were practically ignored. To those who prate of equal justice under
28 Report to the Board of Regents of the American College of Trial Lawyers,
Committee on Law Schools and Trial Practice (Judge Simon H. Rifkind, Chairman)
dated March 2, 1970.
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equal law as an accomplished American goal, let it be remembered that
lack of money to pay lawyers' divorce fees was the source of many a
nonmarital family relationship among the deprived. Lack of representation is tantamount to practical exclusion from the system of laws.
Supported primarily by federal money, the poverty law offices opened
in shabby city neighborhoods. In some cities the local bar association,
the legal aid society and the economic opportunity agency went into
partnership. A few foundations supplemented thin federal budgets.
The concept of the neighborhood or community law office, physically
and spiritually close to its clientele, came into being.20 Rural legal
assistance offices offered like service to migratory farmworkers and to
the rural poor. The neighborhood and rural assistance offices provided
an outlet for the talents and idealism of young lawyers, who gained
adeptness in battling collection agencies, installment loan houses,
landlords who refused to fix the plumbing and insurance adjusters seeking cheap, quick settlements. They learned to team up with social
caseworkers, and the latter learned that lawyers had some uses after all.
The poverty lawyers have been charged with promoting their personal campaigns of social justice, finding puppet plaintiffs to trigger
lawsuits of the lawyers' own making. They have been charged with
that inseparable duo of sins, champerty and barratry. Alternatively,
they are accused of filing lawsuits to force public officials to obey the
law.
While hot blood and over-eagerness have characterized some of
their activities, the poverty lawyers find their clients saddled with burdens transcending individual legal and economic woes. Overlaying
the individual troubles of the poor is an array of quasi-political,
quasi-legal issues affecting them collectively. They have class troubles
and class controversies with the entrenched, impersonal forces of
government and business. Harsh fiscal policies cut welfare eligibility
and benefits below the levels promised, nay demanded, by federal and
state law. Highly touted medical aid programs dispense treatment,
frustration and administrative befuddlement in equal doses. Urban
renewal programs impose temporary suffering surpassing their promised fulfillment. Racial and ethnic stresses add additional twists and
strains.
Providing legal services to impoverished individuals meets only part
of their predicament. One way or another, they need group legal representation in meeting broader issues.3 0 If only for want of other al20

See, Neighborhood Law Offices: The New Wave in Legal Services for the

Poor, 80 HARV. L. REV. 805 (1967); Ghetto Law, NEWSWEEK, Jan. 19, 1970, at 55.
30 See, Allison, A NationalLegal Resource Center, 53 JUDICATURE 296 (Feb. 1970).
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ternatives, the poverty lawyer responds to some part of that need.
Hence he sees the need for the "big" or "test" case, usually materializing as a dispute with a public administrative agency followed by
a class lawsuit. The test of a class suit's validity is whether it is won
or lost. The poverty lawyer has won enough class suits to earn a
good batting average. If eagerness and youth lead him into an occasional infield blooper, the courts will tell him so. Meanwhile, his
energetic and able representation of hitherto unrepresented classes refreshes and nourishes the adversary system of justice.
The advent of government-supported legal services for the poor by no
means lets the private bar off the moral hook. The legal needs of
the inner city far outreach the capacities of the OEO legal assistance
program. While some citizens cry for harsher deterrents against urban
crime, wiser ones seek to end crime-breeding conditions. Among the
approaches, that of economic and social self-help is one which promises
tangible results and simultaneously appeals to the free enterprise ethic.
Given guidance and support, the people of the poverty areas can develop business enterprises and nonprofit community service organizations designed to reduce the statistics of misery. Inexperience and lack
of education are a frequent handicap. At this point the private bar
has an opportunity for strengthening its claim to social utility.
Partly in response to moral imperatives, partly to attract talented
law school graduates, some of the metropolitan law firms have moved
into pro bono publico work. They contribute manpower to neighborhood law offices and guidance to community service projects. They
provide counsel for minority self-help enterprises. In a number of
American cities lawyers' committees on urban problems have been
formed for the avowed purpose of ". . . enlisting members of the legal
profession and their skills, leadership and special competence in a major effort to help solve the problems of our urban areas."'" Some of
these committees receive active support and sponsorship from local bar
associations. Primarily, these committees seek to recruit law firms and
lawyers who will provide unpaid legal help to the fledgling business
enterprises and nonprofit service projects of the city ghettos.

As an

intangible by-product, they hope to maintain lines of communication
and mutual responsiveness between community leadership and the peo31 The quoted statement is extracted from a pamphlet, REPORT OF THE SAN
FRANCISCO LAWYERS' COMMITTEE FOR URBAN AFFAIRS TO SAN FRANCISCO ATTORNEYS,
at 3, dated October 31, 1969. The committee occupies office space contributed by the
San Francisco Bar Association, and possesses a close working relationship with the
latter organization. See also, Eichelbaum, Economic Development in Poverty Areas,
75 CASE AND COMMENT, 3 (March-April 1970); Robson, Private Lawyers and Public
Interest, 56 A.B.A.J. 332 (1970); Ashman and Woodard, Private Law Firms Serve the
Poor, 56 A.B.A.J. 565 (1970).
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ple. of deprived neighborhoods. The urban lawyers' committees represent a crystallization of the legal profession's inherent obligation to reinforce the nation's legal system in periods of social crisis. They exemplify the belief that federal subsidies are no substitute for the personal exertions of volunteer lawyers.
The American public does not hold lawyers in high esteem. To a
major extent it shares Professor Berle's estimate of over-commercialization and under-commitment to the public good. One survey, for example, indicates what its sponsors call "an amazing lack of confidence
in the legal profession."3 Returning the profession to the high esteem it once enjoyed necessitates a range of redemptive steps. One of
them is voluntary involvement in preventing and resolving the controversies generated by urban crises. Hopefully, intensification of the
private bar's pro bono publico commitments will grow in breadth and
depth. As yet the movement is confined to a relatively few attorneys
and limited to the major cities where social stresses are sharpest. It
is hardly felt in the medium-sized cities and small towns. It has escaped the attention of all but a few bar associations.
Among the attributes of a profession, the spirit of public service is
preeminent, profit a by-product; to a tradesman, profit is primary, social utility secondary. Hopefully, the lawyer's vocation in 21st-century
America will bear the hallmarks of a profession, not a trade. Lawyers'
organizations should now provide the channels through which the public
interest aspirations of their members may find outlet.
The Challenge of Change
The numerous and varied roles played by lawyers in 21st century
America will be shaped by interrelated socio-economic, technological
and political forces. The decades will see continued densification of
population, the proliferation and expansion of urban complexes, continued industrialization, variegated patterns of enterprise centralization and
decentralization, new forms and fields of government intervention and
increased reliance upon the pooled efforts of hybrid public-private enterprises.
Of one thing we may be sure-tomorrow's world will be complex.
Despite nostalgia for a government which governs least, government
will be big. Beyond any possibility of recall, the federal government
32 What the Public Thinks of You in Legal Profession, San Francisco Recorder,
June 27, 1963. The article describes a survey conducted jointly by Prentice-Hall,
Inc., and the Missouri State Bar involving interviews with 700 lawyers and 700 laymen plus questionnaire coverage of 2500 lawyers and 2500 laymen.
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has undertaken affirmative responsibility for maintaining minimal conditions of economic well-being for all citizens. Ifstate and local governments are to retain vitality in the face of federal growth, they must
expand, not contract, their activities. Public agencies will need ever
more lawyers, not dull second-raters, but professionals whose talents
are commensurate with the importance of their clients' interests. Dean
Acheson has praised public service on the theory that "command
rests with government . .
[It] demands and gives scope for the
exercise of every vital power a man has in the direction of excellence." 3
Felix Frankfurter noted the public lawyer's relative immunity from
the narrowing and stultifying pressures which private clients put
upon their attorneys.34
For decades the quality of the public legal service suffered at the
hands of government salary-fixing authorities, who set an exaggerated
value on economic security and devalued the competition of private
practice and private industry. Young government lawyers gained experience and maturity at the taxpayers' expense, then left for the lusher
opportunities of private practice or corporate service. However tardily and partially, the competitive pull of outside opportunity is forcing
public personnel agencies to abdicate their penny-wise, pound-foolish
position. The interests of government are too vast to be entrusted to

second-rate lawyers.
Government bureaus and the flesh-and-blood humans who people
them are exposed to an invisible contagion. The contagion infects
local agencies no less than the sprawling complexes of the federal government. The corrupting influence of power and unending dealing
with large numbers of people tend toward depersonalization and
dehumanization. Agencies, public and private, develop ingrown, institutionalized attitudes which have little relation to reality, even less
with humanity. Internal procedures, designed to safeguard an agency's
mission, often outrank the mission itself. The unpleasant but useful
term "bureaucracy" describes the contagion. The young lawyer who
enters public service, whether in a federal bureau or in a public prosecutor's office, 'is
just as vulnerable to bureaucratic callousness as any
layman. He may attain a position whose decisions affect citizens' lives
for better or worse. Let him guard well against the ice-cold hand of
impersonality.
There is no counterbalance to big government so effective as the
independent, client-representing bar. No inspector general, no ombuds33 Letter from Dean G. Acheson, former Secretary of State, reprinted in the
Washington column of James Reston in the New York Times, Feb. 2, 1958.
34 Frankfurter, The Government Lawyer, 18 FED. BAR J.24, 27 (1958).
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man, can provide the continuity of pressure and vigilance available
from the corps of private practitioners. Individual liberty can (indeed
it must) coexist with expanded government, but only if the latter is
checked and balanced by independent advocates plying their profession
before independent tribunals. If access to legal counsel is indispensable to those accused of crime, its essentiality to citizens dealing with
the civil agencies of government is no less. Injustice is not a monopoly
of the poor. In the new urbanized society, the rescue and protection
of individuals and groups from the faceless, mechanized processes of
government and business will be a constant need. The social value
of the private, independent bar will rise, not fall. Law students indulge
in gross error when they undervalue the opportunities for idealistic
fulfillment in private practice.
As the nation moves into the 21st century, a host of freedom issues
will evoke the intervention of the lawyer. Not only the impersonal
forces of entrenched government and business, but the conformity demands of a crowded society, will tend to constrict the individual, depriving him of the choices which form the essence of personal liberty.
The tensions generated by individual inability to emerge from the impersonal mass find outlet in violent demands and assorted delinquencies.
The legitimate aspirations of individuals, let alone their less desirable
ones, will collide at many points with the genuine needs and spurious
demands of collective order. The past decade's spate of constitutional development in criminal prosecutions is an outgrowth of these
collisions. Even a storefront sign, "Hippies not wanted in this establishment," poses philosophical and legal conundrums.
With almost biological automatism, substantive law evolves in response to the felt needs of social change. The urbanization of
modern life generates interdependence and simultaneously stimulates
tensions. Public systems and rules of private conduct suitable for a
more self-dependent, competitive society became inadequate and harsh.
Myopic concentration on punitive measures gives way to preventive efforts. Public welfare supplants inadequate private charities. What
was once largess becomes a property rights, shielded by due process.
Interdependence and proximity endow private conduct, hitherto unregulated, with increased potential for harm. Legislatures and courts
adopt preventive and therapeutic counter-measures by entering new
areas of regulation and prescribing new rules of liability. Tort principles demanding privity, duty and fault are tempered or replaced by
strict liability doctrines and extensions of recovery to unforeseeable
plaintiffs. As buyers of goods and services deal with increasingly pow-
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erful and impersonal business enterprise, the courts restore equilibrium
by saddling the latter with implied commitments of fair dealing. Compacted existence calls upon us to exercise increased mutual care to protect one another from harm.
Here and there are lawyers, public and private, who have had a
burst of glory by successfully litigating a new doctrine into existence.
35 What is
The identity of Danny Escobedo's lawyer does not matter.
significant is that dozens of less energetic defense lawyers succumbed
to the old rule and raised no objection to evidence of their clients'
unforced confessions, while Escobedo's lawyer successfully urged a new
doctrine to accomplish a reversal for his client. Other zestful, imaginative practitioners have bent the rules of civil law to their clients' interests by advocating the abolition of anachronistic tort immunities, by
urging the substitution of strict liability for proof of negligence, by
transmuting a routine business transaction into a contract of adhesion.
The thronging developments of the coming decades will offer discerning, imaginative lawyers manifold opportunities to urge new rules and
defend the old.
The relatively diffuse societies of the past required emphasis on rules
fixing relationships between individuals or entities composed of relatively few individuals. A highly compressed and pluralistic society
will call for the constant adjustment of intergroup relationships. Even
now we tend to think in terms of interest groups, encapsulating their
members in convenient symbols such as business, labor, the blacks, the

poor, the middle class, the homeowners, the taxpayers and the consumers. Although some of these groups are ill-defined, it is possible to
discern certain pervading interests within each. Ever more frequently
lawyers will be sought to represent group rather than individual interests. They will resort to collective negotiation, class suits and, more
frequently, seek legislative rather than judicial solutions.
Even before ecology became a public fad, members of the profession had represented clients facing problems of resource allocation and
conservation. As the wastes generated by an expanding population invade and limit the earth's capacity to accommodate that population,
both science and law are involved. Legal onslaughts and administra36
tive schemes may stimulate but cannot replace technological solutions.
Once a technological solution is found, enforceable means of installing
it must be created. When technical solutions are unavailable, the
law will be invoked to balance environmental demands with the needs
35 Escobedo v. Illinois, 378 U.S. 478 (1964).
36

See, Can Law Reclaim Man's Environment? TRIAL, Aug./Sept. 1969, at 10, 11.
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of the polluter. The scales may be in close equilibrium, for important
pollution is more often the by-product of useful purpose than of wantonness. Political and administrative deadlocks will give rise to damage and injunction suits, inviting the combined efforts of judges,
lawyers and technologists to lay bare and limit the competing social
and private interests. Standard tort and nuisance doctrines will sire
evolutionary refinements designed to harmonize waste disposal with environmental needs. There is a challenge in serving as intermediary between science and the agencies of the law, in translating technological
concepts into the language of the law. A body of statutory and judicial
statements will evolve under the heading of "environmental law." A
new kind of legal specialist will combine traditional techniques with the
special insights and knowledge necessary to the resolution of ecology
problems.
Interdependence grows among nations as within nations. Hiroshima
marked a turning point in history, albeit a turning point still invisible
to the intellectually blind. The advent of missile-borne atomic weaponry has destroyed the self-protective capacities of individual governments and individual nations. A sovereign which can no longer protect its people against destruction is cloaked in a myth of sovereignty.
Implacable and urgent needs demand an expansion of international
law and the creation of supranational instrumentalities of adjudication.
If the nations survive environmental and atomic peril, international
tribunals will develop from their rudimentary and grossly imperfect beginnings, and international substantive law, public and private, will
expand. Treaties will fill the hiatus in resource allocation on the
high seas and in space. Law-trained men will find roles in international tribunals and secretariats, as international law specialists in legal
firms and corporate legal departments and as advocates in the resolution of international claims.
As bench and bar sharpen their methods and respond (however
tardily) to the flood of litigation, the quest for speed and efficiency
must not be allowed to erode the procedural guarantees of fairness.
The advance delineation of issues, the adversary exposition of evidence
and argument before a neutral tribunal, are not negotiable. There
is always the temptation to offer the public inquisitor as a cheap substitute for the tripartite array of adversary parties and a neutral court.
We have learned, nevertheless, that initial resort to the courts is often
avoidable. The success of administrative adjudication has demonstrated that fairness is assured if the courts are available as standby
reviewing tribunals, exercising a realistically conceived scope of review.

1971 / Notes for 21st Century Lawyers

Concern for court reform must not blind us to extrajudicial devices for
resolving disputes and achieving regulatory objectives.
We are using crowded courts for a multitude of functions which can
be otherwise fulfilled. Many a lawsuit wends its weary way through
the courts because the lawyers lack capacity and skill for negotiation.
The law schools and the profession have not placed enough emphasis
on training in the methodology of negotiation and settlement, regarding this valuable art as a home-grown acquisition of the individual
practitioner. By assisting in negotiaticn and acting as arbitrators, subjudicial officers may provide services which avoid or narrow the scope
of the litigation. In some parts of the country inter-insurance arbitrators have virtually displaced the courts in automobile cases of the
fender-bender variety. Many other disputes, now brought into court,

lend themselves to negotiation and arbitration.

Publicly operated,

publicly supported arbitration offices in urban neighborhoods may dispose of multitudes of minor disputes to the satisfaction of the parties.
The small claims court was a great idea. Any judge who has occupied that court knows it is not the ultimate answer.
As the profession shifts and unfolds in the coming decades, as
new needs reveal new opportunities for creative specialization, the
thesis of professional pluralism evokes the counterthesis of homogeneity. Both as a body of learning and as an active vocation, the law is
a composite discipline, fused in the pressures of history, characterized
by pervasive analytical methods and problem-solving techniques.
Shifts of temporary "relevance" do not destroy its historic continuity or
dismember its basic methodology. Solicitor General Erwin N. Griswold, former Dean of the Harvard Law School, had some recent words
of wisdom for that institution's student body:
[W]hat the students of today need to be prepared for is what they
will be doing ten and twenty and thirty years from now. I don't
know what that will be. I am only sure that it will be something that we do not now foresee, and the only way that we can
be honest with our students is to make them know that the essence
of their preparation here must be in fundamentals, in the capacity
for straight thinking and cliche avoidance, for hard work and
thorough investigation and preparation. 7
So formulated, the essence of the student's preparation for the law is
likewise the essence of the lawyer's practice of the law-in the 21st
and future centuries.
37 Griswold, Hopes-Past and Future, 21
(June 1970).

HIARVW

LAw SCHOOL BULLETIN 36, 39

