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Legislating For The Consumer: An Insider's

Analysis Of The Consumers

Legal Remedies Act

JAMES S. REED*

This article examines in detail the new California Legal Remedies
Act of 1970 analyzing the meaning, application, and legislative in-
tent behind the Act. The author was involved in the preparation
of all legislative drafts of the Act and participated in all conferences
and hearings as it passed through the legislative process. This is
his interpretation of its meaning and intended application. Of
particular importance is the detailed analysis of the new proscribed
deceptive practices and the ramifications of the new consumer class
action provisions.

INTRODUCTION

The resurgence of the consumer as a beneficiary of legislative
largesse in California has begun. The State Legislature passed the
Consumers Legal Remedies Act during its 1970 Regular Session.1

* A.B., San Diego State College, 1961; J.D., University of California, Hastings
College of Law, 1965; Member California Bar Association; Chief Counsel, Assembly
Judiciary Committee, California Legislature, 1967-71. This article is only tile author's
interpretation oj the meaning of the Act and its intended application. It is not a
legislative report, nor does it purport to represent the point of view of the author of
the Act or any other legislator or legislative committee.

1 A.B. 292, CAL. STATS. 1970, c. 1550, introduced by Assemblyman James A.
Hayes, chairman of the Assembly Judiciary Committee. Appendix A is a reprint of
that version of the bill which was enacted as CAL. CIV. CODE § 1750, et seq.



Pacific Law Journal / Vol. 2

It was signed by the Governor on September 20, 1970, and became
operative on January 1, 1971.

From the consumer's standpoint, the Consumers Legal Remedies Act
is the most important legislation passed in California since the Unruh
Act.2 It provides damages and injunctive relief to consumers dam-
aged by specified deceptive practices3 on the part of merchants and sets
forth the procedures to secure such relief.4 For the first time since
1872, the legislature has recognized the class action concept, and for
the first time in California history it has allowed class actions as a pro-
cedural device in connection with a specific statute.8 The future of the
Act as an effective tool in the hands of a defrauded consumer now de-
pends on the resourcefulness of his attorney and the construction given
the Act by the court which decides his case. Unskilled attorneys or un-
imaginative judges could effectively destroy the utility of this legisla-
tion.

Anyone familiar with current legislative trends in California recog-
nizes that the two most fertile areas for imaginative legislation are con-
sumer protection and environmental protection. The latter is receiving
adequate study by a myriad of governmental and non-governmental
groups,7 but whether effective action in the consumer protection area
will occur is problematic. Why problematic? The answer is obvious
to anyone familiar with the basic operation of the legislative process.
Business interests are organized and come to their legislators armed with
persuasive statistics and compelling arguments. Consumer interest
groups are few in number and their approach to the problem is fre-
quently repugnant to otherwise concerned legislators. What consumer-
advocates must learn is how to translate their commendable goals into
legislative action. Perhaps a few comments on the lessons learned by
the interest groups advocating the Consumers Legal Remedies Act would
be in order.

PRELUDE TO CONSUMER PROTECTION LEGISLATION

With a few notable exceptions, 8 attempts to enact legislation for the
benefit of California consumers has been notoriously ineffective. The

2 CAL. CIV. CODE § 1801, et seq.
3 CAL. Civ. CODE § 1780.
4 CAL. Crv. CODE §§ 1781-1784.
5 CAL. CODE CIV. PROC. § 382.
6 CAL. Civ. CODE § 1781.
7 E.g., Speech to the Annual Meeting of the State Bar on "Assembly Judiciary

Committee Hearings on Ecology and the Law", Los Angeles, California, September
14, 1970; Environmental Pill of Rights, California Assembly Select Committee on
Environmental Quality, March, 1970.

8 Unruh Act, CAL. Civ. CODE § 1801, et seq.; Rees-Levering Act, CAL. C1V.
CODE § 2981, et seq.
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reason for the failures has not been a lack of concern on the part of leg-
islators.' Rather; the lack of success can be traced to (1) a paucity of
consumer interest groups willing to work effectively in support of legis-
lative proposals, (2) poor organization of the consumer movement in
general, and (3) a woeful lack of knowledge of the legislative process
and how to operate effectively within it. The first two problems can
only be solved by adequate consumer leadership and by finding the
funds necessary to underwrite a legislative program. The third can
be solved only by effort on the part of those interested in improving the
lot of the consumer to understand the fundamental nature of the legisla-
tive process.

Consumer movements are, for the most part, notoriously idealistic.
Such idealism is fine in the abstract, but it is totally self-defeating in an
arena where the one who most frequently succeeds is the one who best
understands the art of the possible and how to employ it. A Ralph
Nader, with his unique ability to command public attention, can rely
upon broad press coverage and consequent constituent pressure on leg-
islators to bring about change. It does not seem to be his purpose to
become involved in actual negotiations on legislation with a view to-
ward achieving the maximum possible benefit to the consumer under the
circumstances. His methods, however, though effective and im.mensely
beneficial, are exceptional and should be avoided. Consumer groups in
California must understand this precept and start learning how to use
their considerable potential power'" within the day-to-day context of the
legislative process. Such was the lesson learned by those consumer ad-
vocates who participated in the development and passage of the Con-
sumers Legal Remedies Act.

Too few representatives of non-business interests know what lobby-
ists know all too well-the legislative process, in the absence of over-
bearing power on one side of an issue, is one of compromise. Consum-
ers, properly organized and represented, now have the power to affect
compromises on legislation affecting their interests. That they fail to
understand how to apply that power is a major reason for past failures.

9 Many so-called consumer bills are introduced in the legislature each year.
In 1970, for example, some of the more significant bills introduced would penalize
bait advertising (A.B. 256, 1970 Regular Session), eliminate balloon payments in Un-
ruh and Rees-Levering Act contracts (A.B. 244, 1970 Regular Session), regulate credit
rating organizations (A.B. 2367, 1970 Regular Session and A.B. 149, CAL. STATS. 1970,
c. 1348), and allow individual or class actions by consumers on account of "uncon-
scionable" acts by merchants (S.B. 771, 1970 Regular Session).

Among the more important bills which passed and became law were the following:
A.B. 2366, CAL. STATS. 1970, c. 1394 (establishing a California Department of Con-
sumer Affairs); S.B. 272, CAL. STATS. 1970, c. 1333 (regulating manufacturers war-
ranties).

10 Since every Californian is a consumer, an organized consumer movement
could exert irresistible pressure in a political arena.
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Legislators, despite the protestations of cynics, are responsive to their
constituencies. They are equally responsive to the criticisms of the mass
media. Consumer groups must organize the constituency in key legis-
lative districts with the view of encouraging the voter to express his
feelings to his legislator and the editor of his local newspaper en masse
and in any way possible. Consumer news is always good copy; hence,
the press can be depended upon to support legitimate consumer efforts"
thereby increasing pressure upon legislators to vote on the consumer's
behalf.

As for the legislative process itself, consumer groups must rid them-
selves of the misconception that appearances at committee hearings or a
few letters to legislators are all that is necessary. Committee hearings,
though informative and necessary, are not where many key decisions are
made. Most of these decisions are made in private meetings involving
legislators, legislative staff, business representatives and others. Con-
sumer groups must make an effort to be informed of such meetings,
and be ready to attend armed with arguments, alternatives, and, most
importantly, with an estimation of what can realistically be attained on
the consumer's behalf. That they should initiate such conferences is
axiomatic.

What is a desirable approach to legislative action from the consum-
er's standpoint? It must first be recognized that consumerism is not an
issue that necessarily must be resolved with all due speed if the fabric of
our society is to remain intact. Urgent war on all fronts is not neces-
sary; there is sufficient time to engage in tactical actions, to retrench and
to negotiate. Gradual advancement through the development of sound
programs acceptable to responsible legislators is the correct approach.

Gradualism is not a rationalization, though it may seem so to the
consumer activist. Legislative action in any area must, with one im-
portant exception, 12 be undertaken with some understanding of the
common desires of the vast majority of the public and be consistent with
the desires of the majority to the maximum extent possible. Failure to
recognize that principle will result in ill-advised legislation which will
simply be ignored, if, in fact, any legislation is ever passed.

Where abuses exist in any area of potential legislative concern, at-
tempts to correct them should, therefore, be made with an eye to practi-

1 The fact that the press is so responsive to consumer issues has not been
exploited to advantage by consumer groups in California. The advantage to business
in towns of well-financed public relations campaigns and lobbyists can be offset to
a large degree by a consumer conscious press.

12 The desires of the majority must never be allowed to infringe upon the con-
stitutional protections of the minority.
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cal acceptance and use of the law. The result can and should be con-
stant progression, without ignoring the lessons experience teaches. A
radical approach where a substantial segment of the community vehe-
mently opposes legislative efforts will inevitably result in the death of
the legislation.

The primary exception to the pragmatic rule that legislatures should
be guided by common mores, practices or beliefs, and seek to change
them by small degrees, is the concept that community practices should
not be allowed to thwart any of the constitutional freedoms of a citizen.
A free society cannot countenance violations of rights essential to the
concept of true liberty; to do so would inevitably result in a fundamental
and unfortunate change in political organization. Fortunately, how-
ever, consumer problems do not often involve the fundamental rights of

a free citizen. Consumers are within the penumbra of that issue only,
if at all, when a seller's products are a threat to the health and safety of
the public. But, in that case, the courts and regulatory agencies are
already possessed of the power to end such threats.

THE CONSUMERS LEGAL REMEDIES ACT

The Need for Legislation

It is difficult to prevail in a lawsuit based upon deceptive practices by
a merchant. A general fraud theory is normally the basis for a com-
plaint, and fraud, with its scienter element, 13 is not easy to prove, since
evidence of intent is usually at best circumstantial. But even when a
good case exists, the damage to a consumer resulting from a deceptive
practice may be so trivial that a lawsuit is not worth the expense. To
sue is unthinkable to a low income person but, unfortunately the low
income, unsophisticated person is most often the victim of deceptive
sales practices.' 4

The lack of suitable legal means to prevent or control exploitive prac-
tices is cause for concern. The Kerner Commission' 5 found that much
of the violence in recent urban disorders was directed at stores and
other commercial establishments in disadvantaged neighborhoods.' 0

Rioters seemed to focus on stores operated by merchants who, they be-
lieved, had been charging exorbitant prices or selling inferior goods. 17

13 CAL. Civ. CODE § 1709; see 2 WITEIN, SUMMARY OF CALIFORNIA LAW, Torts
§ 199, et seq. (7th ed. 1960).

14 REPORT OF NATONAL ADVISORY CoMMIssIoN ON CiviL DISORDERs, 274-5
(Bantam 1968).

15 The National Advisory Commission on Civil Disorders, appointed by
President Lyndon B. Johnson on July 27, 1967, was chaired by Governor Otto Kerner
of Illinois.

16 REPORT, supra note 14, at 274.
17 Id. Surprisingly, it has been found that unscrupulous merchants in ghetto
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After investigation the Commission concluded that "exploitive prac-
tices flourish""' in ghetto neighborhoods:

Ghetto residents who want to buy relatively expensive goods cannot
do so from standard retail outlets and are thus restricted to local
stores. Forced to use credit, they have little understanding of the
pitfalls of credit buying. But because they have unstable incomes
and frequently fail to make payments, the cost to the merchants
of serving them is significantly above that of servicing middle-in-
come consumers. Consequently, a special kind of merchant ap-
pears to sell them goods on terms designed to cover the high cost of
doing business in ghetto neighborhoods.' 9

Many businessmen argue that deceptive sales techniques or other un-
conscionable practices are used, if at all, only by the "fly-by-night" mer-
chant who does not depend on community good will to maintain a profit-
able business. The Kerner Commission's report refutes that contention.
The necessitous consumer with limited options and a poor credit history
can be induced to buy by even the most disreputable merchantY' When
he does buy and cannot make payments, trouble begins. An unpaid or
delinquent debt will be ruthlessly enforced by some merchants or,
more often, their assignees.

Merchants also argue that even if a practice does not conform to the
letter of the law or generally recognized ethical standards damage is
so small in most cases that no one is really hurt. They ask why the
legislature should concern itself with such a "trivial" problem since any
legislative action will necessarily apply to all merchants. The answer
is grounded in economics; society cannot allow the wrongdoer to profit
without encouraging others to engage in the same type of conduct. In
a free enterprise economy, an unethical merchant will use those meth-
ods which best ensure him a profit. But if the possibility of profit di-
minishes because of the existence of practicable legal means of taking
the unethical profit from him, his methods will change. The same
economic rationale, as well as general ethical principles, dictates that
ill-gotten gains should not be retained--even if the gain in an individual
case is minute, and even if the victim cannot be located.

The Consumers Legal Remedies Act, reprinted in full in Appen-

neighborhoods do not attribute their poor customer relations to such practices nor do
they believe that the looting or arson they suffer during riots is related to their mer-
chandising habits. See SUPPLEMENTAL STUDIES FOR THE NATIONAL ADVISORY COM-
MISSION ON CIVIL DISORDERS, RACIAL ATTITUDES IN FIFTEEN AMERICAN CITIES 130-31
(1968).

18 REPORT, supra note 14, at 275.
'9 Id.
20 REPORT OF NATIONAL ADVISORY COMMISSION ON CIVIL DISORDERS, 274, et seq.

(1968).
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dix A, represents an attempt to alleviate the effects of these very real
social and economic problems.2

Policy

The Consumers Legal Remedies Act might be better titled the Cali-
fornia Deceptive Practices Act. The title chosen, though admittedly
cumbersome, was selected simply as a means of influencing legislative
committee assignments and emphasizing the consumer aspects of the
measure. It sets forth sixteen specific deceptive practices22 and pro-
vides procedures for commencing individual23 or class actions,24 and

21 The following testimony explaining the Act was given before the Assembly
Judiciary Committee on May 25, 1970, by Assemblyman James A. Hayes, author of
the legislation:

You have before you AB 292, the Consumers Legal Remedies Act. It rep-
resents an extended and thorough effort to arrive at legislation which will give
consumers in this state much needed remedies against deceptive practices in
the market-place, and yet will not needlessly encourage frivolous and harassing
lawsuits against legitimate businessmen.

Predictably, consumers are not entirely happy-the measure could conceiv-
ably be stronger-and business interests are opposed to certain provisions in
the bill. Both attitudes are to be expected with respect to a bill such as this,
but the assistance of both sides particularly the California Retailer's Associa-
tion and the Association of California Consumers is most appreciated by the
committee staff and me.

Although the provisions for class actions have been the most controversial
part of the bill and the part feared most by businessmen, they are very
nearly a statutory compilation of existing law. In the case of Daar v. Yellow
Cab Co. (67 Cal. 2d 695), the Supreme Court of California allowed a class
action to be maintained by the plaintiff and all persons similarly situated, i.e.,
all persons who rode in Yellow Cabs in Los Angeles during a four year
period during which meters in the company's cabs were registering at an
illegal rate. The bill does not go beyond Darr but in fact builds in the oppor-
tunity for the defendant to request a preliminary hearing on the issue of
whether a class action is proper, a procedure not found in the law as it now
stands.

A second safeguard against class actions of the nuisance variety are provi-
sions, unprecedented to my knowledge, which require notice to the merchant
and an opportunity to correct or repair as a condition precedent to an action
for damages.

The really new law is that contained in Chapter 3 entitled "Deceptive
Practices." The practices set forth there are reprehensible and simply are not
employed by legitimate businessmen. Their employment gives a competitive
advantage to the dishonest businessman and, certainly, if such practices are
prevented the honest merchant has as much to gain as the consumer. His
profits will be larger as a result of less-or at least fairer-competition, and
his type of business as a whole will gain goodwill in the form of enhanced
credibility.

The Report of the National Advisory Commission on Civil Disorders found
unethical and deceptive practices of merchants in low income areas to be
factors contributing to the disturbances in our cities in recent years. This
bill gives citizens in those areas the right to seek redress in the courts as
individuals, without having to ask the government--state or federal-for as-
sistance. It is my opinion and desire that legislation of this type will have a
substantial deterrent effect as to the deceptive practices it makes unlawful, and
that it will, as a result, aid in establishing better relations between the
businessman and the consumer.
22 CAL. CIv. CODE § 1770.
23 CAL. CIV. CODE § 1780.
24 CAL. CIV. CODE § 1781.
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for the settlement of actions where the merchant is willing to rectify any
damages caused (and in fact does correct them)."

The following statement of legislative policy is of critical importance
for an adequate understanding of the Consumers Legal Remedies Act:

This title shall be liberally construed and applied to promote its
underlying purposes, which are to protect consumers against un-
fair and deceptive business practices and to provide efficient and
economical procedures to secure such protection. 26

This policy statement is the basic thread that ties together the numerous
provisions of the Act. Strict adherence to this legislative intent by the
courts is strongly urged, for without such adherence the Act will not
provide that degree of consumer protection intended by the legislature.

The Act itself is a product of intense extended negotiation with rep-
resentatives of virtually all segments of the business community27 and,
not unnaturally under such circumstances, is a compromise between the
ideal consumer measure and a series of watered-down alternatives 28 of-
fered by business representatives. As such its language is at times con-
fusing, making it difficult to understand the intent of the legislature in
enacting specific sections. Unfortunately, measures passed by the Cali-
fornia Legislature do not normally contain statements of legislative
policy. Such statements are valuable guides to both trial and appellate
courts in construing legislation. In the case of the Consumers Legal
Remedies Act, the policy statement was intended as a concise guide
to the interpretation and application of its many provisions. The mes-
sage is clear-when in doubt, decide in the consumers' favor. That is
especially apparent in the admonition that the Act is meant to "provide
efficient and economical procedures" to protect the consumer, and, of

25 CAL. CiV. CODE § 1782(b) and (c).
26 CAL. CIV. CODE § 1760.
27 Assemblyman James A. Hayes testified in both Assembly and Senate Com-

mittees that the following were involved in the negotiations at one time or another:
(a) Consumer representatives.

1. California Attorney General
2. National Consumer Law Center
3. Association of California Consumers
4. Various Legal Aid Societies and similar organizations
5. Dozens of individual attorneys and law professors.

(b) Industry.
1. California Retailers Association
2. General Motors Corporation
3. California Loan and Finance Association
4. Oil Industry
5. California Newspaper Publishers Association
6. California Manufacturers Association
7. Household Finance Corporation
8. California Bankers Association
9. California State Chamber of Commerce

28 Infra note 52.
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course, to provide relief when he has been damaged. Resort to the
courts is, at best, cumbersome, but if the damaged consumer is faced
with inefficient procedures when he does go to court, he is essentially
without rights. Since the Act was designed to add to any protections
the consumer might otherwise have, it follows that any ambiguities it
might contain must be resolved to provide the consumer with quick re-
lief. Otherwise, the provisions of the Act will not be used, its underly-
ing economic rationale will fail, and the legislature will have indulged in
an idle act. That, certainly was not intended.

It is not the policy of the Act, however, to subject the honest business-

man to ill-founded lawsuits brought by grudging consumers or gen-
erated by oversolicitous lawyers.29 It contains procedures designed to
insultate "responsible businessmen from spurious or vexatious law-
suits"' 30 as well as procedures meant to provide efficient relief to the
truly damaged consumer.

Application

The provisions of the Act may not be waived and are not exclusive.3

The remedies provided are in addition to any others provided by law. 2

Nothing within the context of the Act is meant to limit any other rights
or remedies possessed by a defrauded consumer.3 In short, the Act is
additive from the standpoint of the consumer.

Obviously, if the necessitous consumer is to be provided with addi-
tional protection any legislative action compromising his existing rights
would be regressive. Hence, in order to avoid that possibility the addi-
tive provisions were inserted. If the consumer wishes to sue on grounds
not specifically set forth in Civil Code section 1770 he may do so with-
out following the procedures set forth in the ensuing sections. Even
though the seller's action may fit within one or more provisions of sec-
tion 1770 the buyer is not mandated to use the remedies set forth in the
Act. If he were to be so confined the additive provisions would be ren-
dered meaningless.

Given the supplemental nature of the Act, it goes without saying that
litigation commenced before its effective date is not affected by it. Nev-
ertheless, a specific provision was inserted stating that the Act applies
substantively or procedurally only to actions filed on or after January 1,

29 Statement of Assemblyman James A. Hayes, supra note 21.
30 Report Relative to A.B. 293, JOURNAL OF THE CAL!FORNIA ASSEMBLY, 8464-5,

1970 Regular Session.
31 CAL. CIV. CODE § 1752.
32 Id.
33 Id.
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1971.' 4 The Act does not apply to transactions providing for the con-
struction or sale of entire residences nor to structures for commercial or
industrial occupancy. 35 Similarly it does not apply to sales of real
property.3 6 The same exemption is found in the Unruh Act 31 and guid-
ance in application may be obtained by examining the legal history of
the appropriate section of that statute.

Communications media carrying advertising at the request of mer-
chants are likewise exempted "unless it is established that . . . owners
or employees had knowledge of the deceptive acts or practices"38 com-
municated by such media. It does not appear from subsequent sections
of the statute that this specific exemption is necessary and it is hoped
that confusion will not result. The statute does provide remedies for
those consumers damaged by specifically proscribed deceptive practices
on the part of a merchant. It applies to transactions for the sale or
lease of goods or services "primarily for personal, family or household
purposes",3 9 or for "services for other than a commercial or business
use, including services furnished in connection with the sale or repair
of goods."4' 0 A contract is not a necessary condition precedent to an
action." The only transaction necessary is some "agreement between
a consumer" and the defendant "whether or not the agreement is en-
forceable by action, and includes the making of, and the performance
pursuant to that agreement."42  The agreement need not be express.
An advertisement which invokes action by a consumer certainly "in-
cludes the making of" an agreement and is therefore a "transaction"
within the meaning of the statute. A construction any less broad would
render several subparagraphs of Civil Code section 1770 worthless as a
practical matter.43

Deceptive practices

There are sixteen specific unfair or deceptive acts or practices made

34 CAL. Civ. CODE § 1756.
35 CAL. Civ. CODE § 1754.
36 Id.
37 CAL. CIV. CODE § 1801.4.
38 CAL. CIV. CODE § 1755.
39 CAL. CV. CODE § 1761(a).
40 CAL. CIV. CODE § 1761(b).
41 CAL. CIV. CODE § 1761(e).
42 Id.
43 For example, subsection (j) makes unlawful the advertising of goods without

intent to supply a reasonably expected demand. That section is intended to protect
the consumer who takes the time and trouble to visit the business establishment of the
advertiser only to be told that the advertised product is unavailable. If the statute was
to be construed as requiring a formal agreement, no action would ever result
under subsection (j).
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unlawful by the statute. 44  Most are similar to acts or practices pro-
scribed by the Federal Trade Act45 and its accompanying rules and regu-
lations. They were adapted for the most part from a tentative draft of
the proposed National Consumer Act.46  The substance of the sixteen
enumerated deceptive practices is misrepresentation and fraud. The
deceptive practices seek to provide remedies for, but are not limited to,
such practices as "bait" or "switch" selling.47 As originally introduced
the measure had omnibus clauses making unlawful any trade practice
which is "oppressive or otherwise unconscionable in any respect'"4 or
which fails to comply with any state or federal consumer protection
statute.49  The latter phrase was reconsidered and almost immediately
found to be too broad. It would have provided a double penalty, for
example, to persons found to have violated the Unruh Act or federal
"truth-in-lending" act, both of which carry their own penalties. Hence,
it was thought to be unnecessary in light of the purpose for which the
Consumers Legal Remedies Act was introduced.

The unconscionability language was dropped after considerable nego-
tiation with business interests. This was a matter of serious concern to
business representatives and its retention would have jeopardized the
future of the bill at a very early stage. Coincidently, the legislature had
refused to insert a similar provision in the Commercial Code seven years
earlier.50 In an effort to continue the Act through the legislative proc-
ess, therefore, a compromise was effectuated and the unconscionability
language was dropped."'

Proposals were offered during the course of the legislative study of

44 CAL. CIV. CODE § 1770, For an explanation of these deceptive practices see
Appendix B to this article.

45 Federal Trade Commission Act § 5, 52 Stat. 111 (1938), 15 U.S.C. § 45
(1964).

46 National Consumer Act, Tentative Draft of Dec. 16, 1969, prepared by
National Consumer Law Center, Boston College Law School, Brighton, Massachusetts.

47 See note 44 supra.
48 A.B. 292, 1970 Regular Session, as introduced Jan. 21, 1970, § 1771(a).
49 Id. at § 1771(b).
50 The CALIFORNIA COMMERCIAL CODE has no section similar to section 2-302 of

the UNIFORM COMMERCIAL CODE, which reads as follows:
(1) If the court as a matter of law finds the contract or any clause of the
contract to have been unconscionable at the time it was made the court may
refuse to enforce the contract, or it may enforce the remainder of the contract
without the unconscionable clause, or it may so limit the application of any
unconscionable clause as to avoid any unconscionable result.
(2) When it is claimed or appears to the court that the contract or any
clause thereof may be unconscionable the parties shall be afforded a rea-
sonable opportunity to present evidence as to its commercial setting, purpose
and effect to aid the court in making the determination.
51 For a general discussion of the reasons pro and con on adoption of Sec-

tion 2-302 of the Unifotm Commercial Code see California State Bar Committee on
the Commercial Code, A Special Report, The Uniform Commercial Code, 37 CAL. BAR
J. 135 (1962); SIXT PROGRESS REPORT TO THE LEGISLATURE BY SENATE FACT FINDING
COMMITTEE ON JUDICIARY, Part I, The Uniform Commercial Code, at 455-57.
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the Act that section 1770 be amended to require that the specified un-
lawful acts be punishable only when committed with intent or knowl-
edge on the part of the seller. Such proposals were similar to Nixon ad-
ministration proposals already introduced in Congress. 2 They were
not accepted primarily because the inclusion of a scienter requirement
would have resurrected all the difficulties inherent in proving common
law fraud and correspondingly diminished the utility of the statute.

Remedies and Procedures

The statute provides for actions for damages on behalf of any con-
sumer who suffers any damages as a result of a deceptive practice
declared by the Act to be unlawful. The consumer may obtain actual
damages, injunctive relief, punitive damages, or such other or inclusive
relief as the court may deem proper.53 There is no requirement that
the Attorney General or any other governmental agency obtain a judg-
ment prior to an action by an individual or a class of individuals. That
requirement-commonly called "triggering mechanism"-constitutes
part of a Nixon administration proposal5" and was urged as an amend-
ment to the Consumers Legal Remedies Act. It was unacceptable for
several reasons. For one, the office of the Attorney General of Cali-
fornia is seriously understaffed in its consumer affairs section and would
be unable to prosecute even the most serious and repetitive of the un-
lawful practices that have already resulted in damage to consumers. As
result, there is no guarantee that the Attorney General would act in a
given case and if he did not act the defrauded consumer would be with-
out rights under the Act. Second, it generally takes a great deal of time
for bureaucratic bodies-whether state or federal-to act. In the mean-
time the "fly-by-night" merchant has disappeared, evidence has become
stale, and the assets of marginal sellers have been hidden or dissipated.
More often, as time passes the consumer with a relatively small claim
will have lost interest, thereby allowing the merchant to retain the un-
ethical gain resulting from his unlawful practices. Such a result would
effectively destroy the economic underpinning of the Act as discussed
earlier.

The statute was amended in the Senate Judiciary Committee to insert
sub-venue provisions. 55  Through what appears to have been an over-
sight, those provisions refer only to actions in municipal or justice

52 H.R. 14931, 91st Cong., 1st Sess. (1969); S. 3201, 91st Cong., Ist Sess.
(1969).

53 CAL. CIV. CODE § 1780.
54 Id.
55 CAL. CIV. CODE § 1780(b).
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courts.56 However, it was never once considered that actions would be
limited to those courts if a superior court would otherwise have juris-
diction. The sub-venue sections were intended merely to indicate which
municipal or justice court would be the proper one in the event such
courts had jurisdiction. The statute should, therefore, be amended to
make it clear, as was intended, that actions may also be commenced in
superior court if the damages to the individual or to the class as a whole,

if a class action is filed, exceed $5,000.
Code of Civil Procedure section 382 states that "when the question is

one of a common or general interest, of many persons, or when the par-
ties are numerous and it is impracticable to bring them all before the
court, one or more may sue or defend for the benefit of all." That
proviso was the sole authority for class actions in California until the
passage of the Consumers Legal Remedies Act. The class action con-
cept is historically grounded in principles of equity and based upon
considerations of fairness and convenience. 57  Although it is not
necessary for an understanding of the Consumers Legal Remedies Act to
examine the California or common law history of class actions, the
equitable nature of such actions must be emphasized. All legislative
discussions of the class action aspect of the new statute proceeded on
the implied assumption that the court would decide procedural questions
in a manner that is fair and equitable to all concerned parties. The
courts proceed in that manner under Code of Civil Procedure section
382 and there is no intent in enacting the deceptive practices act to
guide them in other directions.58  In short, the literal language of the
statute should be considered secondary to considerations of equity and
fairness in interpreting and applying the statute.

The basic class action section of the Act states as follows:
Any consumer entitled to bring an action under Section 1780

may, if the unlawful method, act, or practice has caused damage
to other consumers similarly situated, bring an action on behalf of
himself and such other consumers to recover damages or obtain
other relief as provided for in Section 1780. 59

56 Id.
57 For a general discussion of the nature of class actions see Daar ,v. Yellow

Cab, 67 Cal. 2d 695, 703-4 (1967); Weaver v. Pasadena Tournament of Roses, 32 Cal.
2d 833, 837 (1948); 2 Wrr=n, CALIFORNIA PROCEDURE, Pleadings § 99 (1954);
CHAFFEE, SOME PROBLEMS OF EQurry, 200-05 (1950).

58 For examples of the manner in which California courts have interpreted
Code of Civil Procedure section 382 see: Rosicrucian Fellowship v. Rosicrucian
Fellowship Non-Sectarian Church, 39 Cal. 2d 121 (1952); Simmons v. California
Institute of Technology, 34 Cal. 2d 264 (1949); Miracle Adhesives Corp. v. Penninsula
Title Assoc., 157 Cal. App. 2d 591 (1958); Lloyd v. County of Los Angeles, 41 Cal.
App. 2d 808 (1941); Smith v. Wright, 188 Cal. App. 2d 790 (1961); Woods v. Berry,
111 Cal. App. 675 (1931); Hink v. Superior Court of Los Angeles, 58 Cal. 2d 921
(1962).

GO CAL. CIV. CODE § 1781(a).
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If a class action is filed the court -may permit it to be maintained if the
following conditions are found to exist:

(1) It is impracticable to bring all members of the class before
the court.
(2) The questions of law or fact common to the class are substan-
tially similar and predominate over the questions affecting the in-
dividual members.
(3) The claims or defenses of the representative plaintiffs are typi-
cal of the claims or defenses of the class.
(4) The representative plaintiffs will fairly and adequately protect
the interests of the class.60

The second section which describes the conditions precedent to the
maintenance of an action are almost identical to Federal Rule 23 (a)." 1

The federal experience would, therefore, seem to be good authority in
construing the California statute.

There are no legislative reports nor was there any extensive discussion
regarding the intended application of the two class action sections.12

The legislature was well aware, however, of the case of Daar v. Yellow
Cab,63 the latest and most important case involving class actions in
California. That case involved the propriety of a class action by one
user of Yellow Cab on behalf of himself and all other users of the de-
fendant's script (discount) books during the four year period when, it
was alleged, the defendant's meters were deliberately adjusted to register
rates in excess of those allowed by the local regulatory agency. An-
other count was on behalf of all purchasers of the cab company's serv-
ices not using script books. The class action was held to be main-
tainable. 64 The Daar case is significant for its unshackling of the class
action from fixed rules. The court began by summarizing pre-existing
decisional law as requiring that two conditions be met in order to sus-
tain a class action:

(1) there must be an ascertainable class; . . . and (2) there must
be a well defined community of interest in the questions of law and
fact involved affecting the parties to be represented.0 5

60 CAL. CIV. CODE § 1781(b). These sections are considerably more detailed
than the general class action section in CODE OF CIVIL PROCEDURE § 382.

61 FED. R. Civ. P. 23(a). For illustrative cases interpreting Federal Rule 23(a)
see: Giordano v. Radio Corporation of America, 183 F.2d 558 (3d Cir. 1950); Zach.
man v. Erwin, 186 F. Supp. 681 (S.D. Tex. 1959); Bairn I. Blank, Inc. v. Warren-
Connelly Co., 19 F.R.D. 108 (S.D.N.Y. 1956); Kansas City, Mo. v. Williams, 205
F.2d 47 (1953); Kainz v. Anheuser-Busch,, 194 F.2d 737 (1952); Knowles v. War
Damage Corp., 171 F.2d 15 (1948); Tunstall v. Brotherhood of Locomotive Firemen,
148 F.2d 403 (1945); Atwood v. National Bank of Lima, 115 F.2d 861 (1940).

62 See text at notes 54 and 55, supra.
63 67 Cal. 2d 695 (1967).
64 Id. at 717.
65 Id. at 704.
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But what is an ascertainable class? Certainly in Daar the purchasers
of script books could be ascertained from company records. But who
could identify all the users of the company's cabs during the four year
period who had paid cash? Since the action was held properly main-
tainable the requirement of an ascertainable class must have been re-
laxed considerably and in fact it was. The court merged the ascertain-
able class and community of interest requirement as follows: "[W]hether
there is an ascertainable class, depends in turn upon the community
of interest among the class members in the questions of law and fact
involved." '66 The focus then is almost entirely upon the community-of-
interest test, not whether there is an ascertainable class.

What constitutes a sufficient community of interest? The court in
Daar indicated that a common fund is not essential and that it is not
necessary that common relief be sought. But rather than establish any
fixed or arbitrary rule the court stated:

Indeed, rather than articulating any specific test, we have always
maintained that 'a determination of whether a particular plaintiff
can fairly protect the rights of the group he purports to represent
is necessarily dependent upon the facts and circumstances of each
case.' 67

In other words, the important consideration is what is equitable under
the circumstances. The court discarded any fixed rules which may
have developed under prior decisional law and based its decision
squarely upon principals of equity. It is necessary that the class ac-
tion provisions of the Consumers Legal Remedies Act be interpreted in
that spirit, therefore, if the Act is to be truly effective. It is significant
to note that the Daar court took cognizance of Federal Rule 23 and
found that rule to be "in substantial coincidence" with the courts opinion
of the "applicable criteria under section 382.'6s It fairly invited the

60 id. at 706.
67 Id. at 710.
68 Id. at 709. One of the defendant's strongest arguments in Darr was that

the community of interest requirement not only included common issues of law and
fact, but also extended to the remedy sought. Inasmuch as plaintiff's remedies were
not perfectly uniform, therefore, defendant argued that his demurrer should be sus-
tained. The court responded that "a requirement of common relief has no compelling
importance and its absence presents no insuperable difficulties (67 Cal. 2d at 709)."
The court reasoned that the remedy sought is a mere "subsidiary question" that in-
volves individual interests, and it is only after the resolution of the other legal and
factual questions that such "individual interests become critical and .". . the com-
munity of interest requirement lose(s) significance (67 Cal. 2d at 709)." In addition,
the court noted that while Federal Rule 23(a) (see note 60 supra) required that com-
mon relief be sought, such relief had generally been interpreted to cover only those
cases where the same type of relief, such as damages or an injunction, had been
sought. See Harris v. Palm Springs Alpine, 329 F.2d 909, 915 (9th Cir. 1964);
Kainz v. Anheuser-Busch, 194 F.2d 737, 741 (7th Cir. 1952); McGrath v. Tadayasu
Abo, 186 F.2d 766, 770 (9th Cir. 1951); Weeks v. Bareco Oil, 125 F.2d 84, 88, 91
(7th Cir. 1941). The court then pointed to the fact that Federal Rule 23(a) had been
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legislature to revise its class action statute to bring it in accordance with
the amended federal rule. That point of view was recognized and ac-
cepted in all drafts of the new statute.

Section 1781(c) provides for a preliminary hearing on various con-
sumer remedy questions. Ten days prior to the hearing notice must be
given. The purpose of this section is to allow the court to inquire into
the action at an early stage in the proceedings to determine whether the
action is frivolous and to resolve other preliminary problems including
the question of the propriety of a class action. Subsection (3) directs
the court to determine if "the action is without merit or whether there
is no defense to the action." However, the statute does not state what
kind of orders the court is to make as a result of its findings. The reason
for this void is that it would be difficult to conceive of the myriad of
possible problems and express in statutory form the kind of disposition
each would require. Federal Rule 23(c)"9 should be looked to for
guidance in this situation. In making similar determinations the fed-
eral courts may issue orders which "may be conditional, and may be
altered or amended before the decision on the merits." 70  It is recom-
mended that the Consumers Legal Remedies Act be amended to make
it clear that the courts applying it are free to make such preliminary,
conditional and supplemental orders as are necessary to achieve fairness
in any particular case.

Section 1781(d) of the Act allows the court to direct either party
to notify the members of the class of the action. Publication is allowed
if personal notification would be impracticable or unreasonably expen-
sive. The reference to expense was amended into the measure so that
a representative of a large class would not have to bear the entire burden
and expense of notifying each member of the class. If the result were
otherwise, the burden could effectively destroy his ability to bring the
action. In many if not most significant cases the defendant seller
will be in possession of records which best enable him to identify and
notify members of the class and the court should be guided accordingly.

No matter how carefully worded a statute may be drawn the notifi-
cation procedure cannot be reduced to the point where serious due proc-
ess questions will not arise. The courts should ensure that this problem
does not become a major barrier effectively precluding class actions. In

amended in 1966 to eliminate the requirement for common relief. With these two
considerations in mind, the court, by saying its holding was in "substantial coinci-
dence" with the amended version of Federal Rule 23(a), was hardly subtle in implying
that the Californ'a class action statute should be brought into formal accordance with
the federal rule.

69 FED. R. Civ. P. 23(c).
70 Id.
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this context the court should consider the statement in section 1760
that the purpose of the Act is to protect consumers and provide them
with "efficient and economical procedures to secure such protection."

The potential due process question inherent in any class action is not
answered by this statute, nor is it fully considered in any California court
decisions. Suppose the plaintiff does not succeed in a class action.
What are the rights of a member of a class who has been notified per-
sonally; notified by publication; not notified in any manner? It would
seem that due process would preclude the person notified personally
from bringing a subsequent action and would require that the class mem-
ber not notified in any manner be allowed to bring his own action. 71

But if the latter is the case, does the class litigation retain the res judicata
effect?

Res judicata is the very essence of a class action. 72  That principal
precludes subsequent actions by those persons whose right of recovery
are based upon the same facts. Whether they were or can be notified
would not seem to be relevant to the determination of whether or not the
community of interest test places such persons in the class. If indeed
they are found to be in the class any subsequent judgment is res judi-
cata. 73 It is under these circumstances that the due process argument on
the part of the member not notified, or notified by publication only,
would arise. Although this argument has not yet been decided by any
appellate court, its importance makes it clear that such a decision will
have to be made in the near future.

The aspect of the Consumers Legal Remedies Act that is most unique
is that section providing for the settlement of actions based on the stat-
ute.74 Such statutory settlement procedures are not found in similar
proposals before Congress or the legislatures of any other state. Sig-
nificantly, it is this aspect which cleared the way to ultimate passage of
the Act. It is a by-product of the desire not to harass the honest busi-
nessman on the one hand and repeated assertions on the part of business
representatives on the other that in the event the honest merchant has
erred, he will, if given the opportunity, make the consumer whole. It
was recognized that even the most corrupt merchant can exonerate
himself under these provisions. That consideration, however, was

71 The provisions for notice by publication are certain to raise significant ques-
tions of due process.

72 The court in Daar v. Yellow Cab, 67 Cal. 2d 695 (1967), stated at 706:
if we conclude that the instant complaint properly sets forth a class action,
the judgment herein will be res judicata as to all persons to whom the com-
mon questions of law and fact pertain.
73 Id.
74 CAL. CIV. CODE § 1782.
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deemed secondary to the desire to provide the damaged consumer with
relief in the quickest and most efficient manner possible. In construing
the statute as it pertains to settlement, the courts once again must be
cognizant of the consumer-oriented purpose of the Act.75 These pro-
cedures, more than any others, must not be allowed to frustrate that
purpose. The statute provides procedures for the settlement of both in-
dividual76 and class actions. 77 In either type of action the individual or
the representative plaintiff is required to notify the merchant of the al-
leged abuse at least 30 days prior to the commencement of a lawsuit, and
to request that the merchant correct, repair, replace or otherwise rec-
tify the goods or services sold or rendered in violation of the statute."8

In the case of an action other than a class action, the merchant is given
30 days from receipt of the notice to make an appropriate correction,
repair or replacement, or otherwise remedy the wrong charged. 9 Cases
can arise, however, where the appropriate correction cannot be accom-
plished within 30 days. An example would be a part replacement that
must be made or specially ordered. In that case the merchant compiles
with the statutory requirement by entering into, within the 30 day pe-
riod, an agreement to take the required correction "within a reasonable
time."80 If the merchant complies with the statute no action for dam-
ages may be further maintained by the consumer.

Subsections (a) (2) and (c) (3) of section 1782 each require an ap-
propriate correction, repair, replacement or other remedy by the mer-
chant if he is to avoid a lawsuit. In other words, if the merchant com-
plies with the statutory requirements an action for damages is not al-
lowed. Therefore, the court should equate the term "correction, repair,
replacement or other remedy" with damages, since it is essentially a sub-
stitute for damages. The legislative intent is to make the consumer
whole and in some cases that will require payment for incidental ex-
penses in addition to the necessary correction or replacement. Further-
more, since some of the practices described in section 1770 are unlaw-
ful even without a final sale of goods or services, 81 the payment of mone-
tary damages for wrongs arising out of deceptive practices might very
well be the only appropriate remedy.

The provisions for settling class actions are found in section 1782(c).
They provide that no action for damages may be maintained if the busi-

75 CAL. CIV. CODE § 1760.
76 CAL. CIv. CODE § 1782(b).
77 Id. at § 1782(c).
78 Id. at § 1782(a).
79 Id. at § 1782(b).
80 Id.
81 See note 43 supra and accompanying text.
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nessman can show the following:
(1) All consumers similarly situated have been identified, or a
reasonable effort to identify such other consumers has been made.
(2) All consumers so identified have been notified that upon their
request such person shall make the appropriate correction, repair,
replacement or other remedy of the goods and services.
(3) The correction, repair, replacement or other remedy requested
by such consumers has been, or, in a reasonable time, shall be,
given.
(4) Such person has ceased from engaging, or if immediate cessa-
tion is impossible or unreasonably expensive, under the circum-
stances, such person will, within a reasonable time, cease to en-
gage, in such methods, acts, or practices. 82

The most important point in connection with the settlement of class
actions is that settlement with the named plaintiffs will not preclude
them from further prosecuting the action on behalf of the remaining
members of the class. Note that section 1782(c) precludes the further
maintenance of the action only if all the described conditions are shown
to exist. Those conditions require settlement with all reasonably iden-
tifiable members of the class. The term "maintained" in section 1782
(c) was deliberately and carefully chosen just as the term "commenced"
was deliberately avoided. The intent was to make certain that a per-
son can commence a class action 30 days after he has made a demand on
behalf of the class even if the merchant has offered to settle his particu-
lar claim in accordance with section 1782(b). An action so com-
menced may not be maintained, however, if the conditions for settle-
ment with the class have been met. It is evident that construction of
section 1782(c) so as to preclude a person from maintaining any ac-
tion if his particular claim had been settled would destroy class actions
under the statute. That most certainly was not the intent of the legisla-
ture.

Section 1782(c)(4) deserves special mention. It requires the per-
son charged with a deceptive practice to show that he has ceased to en-
gage in the practice "or if immediate cessation is impossible or unreason-
ably expensive under the circumstances, such person will, within a rea-
sonable time, cease to engage" in such practices. It was recognized that
some practices, though deceptive, -cannot as a practical matter be
stopped immediately. The example leading to the statutory language
was that of a deceptive advertisement in a catalogue mailed by a mail
order house to thousands or even millions of subscribers. The immedi-
ate printing and mailing of new catalogues would be both impossible

82 CAL. CIV. CODE § 1782(c).
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and unreasonably expensive. The mailing of a letter describing the de-
fect to all subscribers within a reasonable time, however, would satisfy
the statutory requirement.

The statute also provides for an individual or class action for injunc-
tive relief.83 Such an action may be commenced without giving the 30
day notice required prior to the commencement of actions for damages.
If the plaintiff later decides to seek damages instead of, or in addition
to injunctive relief, the complaint can be amended to request damages.
Such a request must be made not less than 30 days after the commence-
ment of the action. After amendment the notification and appropriate
settlement provisions apply depending on whether the action is or is not
on behalf of a class. Again, if it is a class action, settlement with the
named plaintiff will not preclude his further maintaining the action on
behalf of the class until all the conditions for settling class actions are
met.

Section 1783 places a limiting period on actions based upon the stat-
ute. With reference to class actions it was the legislative intent behind
the Act to limit the class to those persons who had been damaged as a
result of a deceptive practice within three years prior to the commence-
ment of the action. The legislature felt that open-ended classes could
be enormously damaging to a business in the event of an unfavorable
judgment. Also, the limited class would make it unnecessary for the
business to keep and store records of transactions beyond a three year
period. Those considerations were thought to be reasonable enough to
warrant the addition of a limiting period to the statute.

Section 1784 provides that no award of damages may be given (1) if
the defendant proves that the violation was unintentional and (2) re-
sulted from a bona fide error notwithstanding the use of reasonable
procedures adopted to avoid such errors, and provided also that (3) the
appropriate remedy is given. The burden of proof in each instance is
on the defendant. This section was added at the request of business
representatives. It was accepted mainly because it reemphasized the
settlement aspects of the Act and did not detract from the rights of the
consumer under the statute. Note that the defendant must prove, in ef-
fect, that he acted neither intentionally nor negligently. Proof of "rea-
sonable procedures adopted to avoid any such error""4 would seem to
require no negligence; the occurrence of an error is evidence on its face
of the lack of reasonable preventive procedures.

The requirement for disproving intent is not to be construed as mak-

83 CAL. CIV. CODE § 1782(d).
84 CAL. CIV. CODE § 1784.
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ing intent an element of any of the deceptive practices set forth in section
1770. It was intended that the mere occurrence of the unlawful practice
be unlawful regardless of the state of mind of the merchant. Proof of
the state of mind of a defendant is difficult and is in fact one of the
major problems in proving fraud under existing law. The scienter
requirement in the final analysis is what led to the new Act,85 so it
must under no circumstances be read into the statute.

As finally amended, the Act makes no provision for an award of at-
torney fees. The court may award fees if it can do so under specific
provisions-statutory or otherwise--of existing law.8 6 Suppose a plain-
tiff retains an attorney who files a class action and obtains a judgment
resulting in the creation of a fund for the benefit of members of the
class. It seems reasonable to expect that the attorney should be al-
lowed a fee out of the fund. It is recommended, therefore, that the stat-
ute be amended to allow the court to order the payment of a reasonable
fee under such circumstances. Suppose also that the filing of the class
action results in prompt settlement under the terms of the statute by the
defendant, but no fund is created. The attorney's efforts have resulted
in a benefit being conferred upon the class. The statute should also be
amended to make some provision for the award of a reasonable fee in
that case.

CONCLUSION

This discussion should make it clear that the passage of beneficial
consumer legislation is a task requiring careful advance preparation,
considered study of the problems of business, and a willingness to amend
or compromise. The point of view of business must be especially em-
phasized, since some individuals and consumer groups tend to ignore
those at whom a potential statute is directed. This approach to legisla-
tion has proven to be reasonable and is the one that is most likely to re-
sult in a sympathetic hearing by legislative committees. Most impor-
tantly, it is the only way significant legislation can be passed.

85 See note 13 supra and accompanying text.
86 CAL. STATS. 1970, c. 1550, § 2.
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APPENDIX A

CONSUMERS LEGAL REMEDIES ACT

CHAPTER 1. GENERAL PROVISIONS

1750. This title may be cited as the Consumers Legal Remedies Act.
1751. Any waiver by a consumer of the provisions of this title is contrary to public

policy and shall be unenforceable and void.
1752. The provisions of this title are not exclusive. The remedies provided for herein

shall be in addition to any other procedures or remedies provided for in any other law.
Nothing in this title shall limit any other statutory or any common law rights of the

Attorney General or any other person to bring class actions. Class actions by consum-
ers brought under the specific provisions of Chapter 3 (commencing with Section 1770)
of this title shall be governed exclusively by the provisions of Chapter 4 (commencing
with Section 1780).

1753. If any provision of this title or the application thereof to any person or circum-
stance is held to be unconstitutional, the remainder of the title and the application of
such provision to other persons or circumstances shall not be affected thereby.

1754. The provisions of this title shall not apply to any transaction which provides
for the construction, sale, or construction and sale of an entire residence or all or part of
a structure designed for commercial or industrial occupancy, with or without a parcel of
real property or an interest therein, or for the sale of a lot or parcel of real property, in-
cluding any site preparation incidental to such sale.

1755. Nothing in this title shall apply to the owners or employees of any advertising
medium, including, but not limited to, newspapers, magazines, broadcast stations, bill-
boards and transit ads, by whom any advertisement in violation of this title is published
or disseminated, unless it is established that such owners or employees had knowledge
of the deceptive methods, acts or practices declared to be unlawful by Section 1770.

1756. The substantive and procedural provisions of this title shall only apply to ac-
tions filed on or after January 1, 1971.

CHAPTER 2. CONSTRUCTION AND DEFINITIONS

1760. This title shall be liberally construed and applied to promote its underlying pur-
poses, which are to protect consumers against unfair and deceptive business practices
and to provide efficient and economical procedures to secure such protection.

1761. As used in this title:
(a) "Goods" means tangible chattels bought for use primarily for personal family or

household purposes, including certificates or coupons exchangeable for such goods, and
including goods which, at the time of the sale or subsequently, are to be so affixed to
real property as to become a part of such real property, whether or not severable there-
from.

(b) "Services" means work, labor, and services for other than a commercial or busi-
ness use, including services furnished in connection with the sale or repair of goods.

(c) "Person" means an individual, partnership, corporation, association, or other
group, however organized.

(d) "Consumer" means an individual who seeks or acquires, by purchase or lease,
any goods or services for personal, family, or household purposes.

(e) "Transaction" means an agreement between a consumer and any other person,
whether or not the agreement is a contract enforceable by action, and includes the mak-
ing of, and the performance pursuant to, that agreement.

CHAPTER 3. DECEPTIVE PRACTICES

1770. The following unfair methods of competition and unfair or deceptive acts or
practices undertaken by any person in a transaction intended to result or which results
in the sale or lease of goods or services to any consumer are unlawful:

(a) Passing off goods or services as those of another.
(b) Misrepresenting the source, sponsorship, approval, or certification of goods or

services.
(c) Misrepresenting the affiliation, connection, or association with, or certification by,

another.
(d) Using deceptive representations or designations of geographic origin in connection

with goods or services.
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(e) Representing that goods or services have sponsorship, approval, characteristics,
ingredients, uses, benefits, or quantities which they do not have or that a person has a
sponsorship, approval, status, affiliation, or connection which he does not have.

(f) Representing that goods are original or new if they have deteriorated unreason-
ably or are altered, reconditioned, reclaimed, used, or secondhand.

(g) Representing that goods or services are of a particular standard, quality, or
grade, or that goods are of a particular style or model, if they are of another.

(h) Disparaging the goods, services, or business of another by false or misleading
representation of fact.

(i) Advertising goods or services with intent not to sell them as advertised.
(j) Advertising goods or services with intent not to supply reasonably expectable de-

mand, unless the advertisement discloses a limitation of quantity.
(k) Making false or misleading statements of fact concerning reasons for, existence of,

or amounts of price reductions.
(1) Representing that a transaction confers or involves rights, remedies, or obliga-

tions which it does not have or involve, or which are prohibited by law.
(in) Representing that a part, replacement, or repair service is needed when it is not.
(n) Representing that the subject of a transaction has been supplied in accordance

with a previous representation when it has not.
(o) Representing that the consumer will receive a rebate, discount, or other economic

benefit, if the earning of the benefit is contingent on an event to occur subsequent to
the consummation of the transaction.

(p) Misrepresenting the authority of a salesman, representative, or agent to nego-
tiate the final terms of a transaction with a consumer.

CHAPTER 4. REMEDIES AND PROCEDURES

1780. (a) Any consumer who suffers any damage as a result of the use or employ-
ment by any person of a method, act, or practice declared to be unlawful by Section 1770
may bring an action against such person to recover or obtain any of the following:

(1) Actual damages, but in no case shall the total award of damages in a class action
be less than three hundred dollars ($300).

(2) An order enjoining such methods, acts or practices.
(3) Punitive damages.
(4) Any other relief which the court deems proper.
(b) Such action may be commenced in the county in which the person against whom

it is brought resides, has his principal place of business, or is doing business, or in the
county where the transaction or any substantial portion thereof occurred.

If within any such county there is a municipal or justice court, having jurisdiction of
the subject matter, established in the city and county or judicial district in which the per-
son against whom the action is brought resides, has his principal place of business, or
is doing business, or in which the transaction or any substantial portion thereof occurred,
then such court is the proper court for the trial of such action. Otherwise, any municipal
or justice court in such county having jurisdiction of the subject matter is the proper
court for the trial thereof. In any action subject to the provisions of this section, con-
currently with the filing of the complaint, the plaintiff shall file an affidavit stating facts
showing that the action has been commenced in a county or judicial district described in
this section as a proper place for the trial of the action. If a plaintiff fails to file the affi-
davit required by this section, the court shall, upon its own motion or upon motion of any
party, dismiss any such action without prejudice.

1781. (a) Any consumer entitled to bring action under Section 1780 may, if the
unlawful method, act, or practice has caused damage to other consumers similarly situ-
ated, bring an action on behalf of himself and such other consumers to recover damages
or obtain other relief as provided for in Section 1780.

(b) The court shall permit the suit to be maintained on behalf of all members of the
represented class if all of the following conditions exist:

(1) It is impracticable to bring all members of the class before the court.
(2) The questions of law or fact common to the class are substantially similar and

predominate over the questions affecting the individual members.
(3) The claims or defenses of the representative plaintiffs are typical of the claims

or defenses of the class.
(4) The representative plaintiffs will fairly and adequately protect the interests of the

class.
(c) If notice of the time and place of the hearing is served upon the other parties at

least 10 days prior thereto, the court shall hold a hearing, upon motion of any party to
the action which is supported by affidavit of any person or persons having knowledge
of the facts, to determine if any of the following apply to the action:
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(1) A class action pursuant to subdivision (b) is proper.
(2) Published notice pursuant to subdivision (d) is necessary to adjudicate the claims

of the class.
(3) The action is without merit or there is no defense to the action.
A motion based upon Section 437c of the Code of Civil Procedure shall not be

granted in any action commenced as a class action pursuant to subdivision (a).
(d) If the action is permitted as a class action, the court may direct either party to

notify each member of the class of the action. The party required to serve notice may,
with the consent of the court, if personal notification is unreasonably expensive or it ap-
pears that all members of the class cannot be notified personally, give notice as pre-
scribed herein by publication in accordance with Section 6064 of the Government Code
in a newspaper of general circulation in the county in which the transaction occurred.

(e) The notice required by subdivision (d) shall include the following:
(1) The court will exclude the member notified from the class if he so requests by a

specified date.
(2) The judgment, whether favorable or not, will include all members who do not re-

quest exclusion.
(3) Any member who does not request.exclusion, may, if he desires, enter an appear-

ance through counsel.
(f) A class action shall not be dismissed, settled, or compromised without the ap-

proval of the court, and notice of the proposed dismissal, settlement, or compromise shall
be given in such manner as the court directs to each member who was given notice pursu-
ant to subdivision (d) and did not request exclusion.

(g) The judgment in a class action shall describe those to whom the notice was di-
rected and who have not requested exclusion and those the court finds to be members
of the class. The best possible notice of the judgment shall be given in such manner as
the court directs to each member who was personally served with notice pursuant to
subdivis'on (d) and did not request exclusion.

1782. (a) Thirty days or more prior to the commencement of an action for dam-
ages pursuant to the provisions of this title, the consumer shall do the following:

(1) Notify the person alleged to have employed or committed methods, acts or prac-
tices declared unlawful by Section 1770 of the particular alleged violations of Section
1770.

(2) Demand that such person correct, repair, replace or otherwise rectify the goods
or services alleged to be in violation of Section 1770.

Such notice shall be in writing and shall be sent by certified or registered mail, return
receipt requested, to the place where the transaction occurred, such person's principal
place of business within California, or, if neither will effect actual notice, the office of
the Secretary of State of California.

(b) Except as provided in subdivision (c), no action for damages may be maintained
under the provisions of Section 1780 if an appropriate correction, repair, replacement or
other remedy is given, or agreed to be given within a reasonable time, to the consumer
within 30 days after receipt of such notice.

(c) No action for damages may be maintained under the provisions of Section 1781
upon a showing by a person alleged to have employed or committed methods, acts or
practices declared unlawful by section 1770 that all of the following exist:

(1) All consumers similarly situated have been identified, or a reasonable effort to
identify such other consumers has been made.

(2) All consumers so identified have been notified that upon their request such per-
son shall make the appropriate correction, repair, replacement or other remedy of the
goods and services.

(3) The correction, repair, replacement or other remedy requested by such con-
sumers has been, or, in a reasonable time, shall be given.

(4) Such person has ceased from engaging, or if immediate cessation is impossible or
unreasonably expensive under the circumstances, such person will, within a reasonable
time, cease to engage, in such methods, act, or practices.

(d) An action for injunctive relief brought under the specific provisions of Section
1770 may be commenced without compliance with the provisions of subdivision (a).
Not less than 30 days after the commencement of an action for injunctive relief and
after compliance with the provisions of subdivision (a), the consumer may amend his
complaint without leave of court to include a request for damages. The appropriate pro-
visions of subdivision (b) or (c) shall be applicable if the complaint for injunctive relief
is amended to request damages.

(e) Attempts to comply with the provisions of this section by a person receiving a
demand shall be construed to be an offer to compromise and shall be inadmissible as evi-
dence pursuant to Section 1152 of the Evidence Code; furthermore, such attempts to
comply with a demand shall not be considered an admission of engaging in an act of



1971 / Consumer Legislation

practice declared unlawful by Section 1770. Evidence of compliance or attempts to
comply with the provisions of this section may be introduced by a defendant for the
purpose of establishing good faith or to show compliance with the provisions of this sec-
tion.

1783. Any action brought under the specific provisions of Section 1770 shall be com-
menced not more than three years from the date of the commission of such method, act,
or practice.

1784. No award of damages may be given in any action based on a method, act, or
practice declared to be unlawful by Section 1770 if the person alleged to have employed
or committed such method, act, or practice (a) proves that such violation was not inten-
tional and resulted from a bona fide error notwithstanding the use of reasonable proce-
dures adopted to avoid any such error and (b) makes an appropriate correction, repair or
replacement or other remedy of the goods and services according to the provisions of
subdivisions (b) and (c) of Section 1782.

SECTION 2

Nothing in this act shall be construed to prevent the court from awarding attorney's
fees pursuant to specific provisions of existing law.

APPENDIX B

The following is a report given by Assemblyman J. A. Hayes to the California As-
sembly on September 23, 1970, that explains the meaning of the deceptive practices as
set out in Section 1770 of the Act:

The Consumers Legal Remedies Act is designed to provide affirmative remedies for
consumers which will protect them from unscrupulous business practices while insulat-
ing responsible businessmen from spurious or vexatious lawsuits. This is done by pro-
viding the consumer a lawsuit for himself or on behalf of all other similarly situated
consumers to rescind unfair business transactions, collect damages, and stop future bad
practices.

Section 1770 of the Civil Code provides sixteen specific practices outlawed by the Act.
By way of illustration and not limitation the following are examples of violations of each
subdivision of Section 1770:

a. Selling a product as being made by Y when it is really made by X. Although passin
off originally denominated unauthorized use of trade identification, today the term is
also applied to covert substitution of a different brand of goods for the one requested
by a customer. Coca-Cola Co. v. Foods, Inc., 220 F. Supp. 101.

b. There exists today no industry-wide, government or other accepted system of
quality standards or grading of industry products. Within the industry, however, a va-
riety of trade terminology has developed which, when used in conjunction with con-
sumer transactions, has the tendency to suggest that a system of quality standards or
grading does in fact exist. Typical of such terminology are the expressions: "premium",
"super", "supreme". The consumer usually does not understand the significance of the
absence of accepted or quality standards and is likely to assume that these expressions
connote valid criteria. Since a consumer may misinterpret the meaning of such termi-
nology, he may be deceived into buying a more inferior product because it has been given
such designation.

This confusion as to commercial source, approval, endorsement, or certification of
goods or services is caused by trademarks, or collective marks likely to be associated with
pre-existing trade symbols.

c. Representing that a product, such as tires, has the approval of Parnelli Jones, or
that someone like Mario Andretti always uses brand X tires when he doesn't.

In Vissir v. Macres, 214 Cal App 2d. 249 defendant opened up a competing
florist shop with the same name as plaintiff's at plaintiff's former location after the latter
had moved across the street.

d. Selling a camera as being made in Japan when it is really made in Taiwan. Or
perfume concentrate imported from France and combined in the U.S. with domestic
alcohol may not be sold as imported perfume. Distributors, Inc. v. FTC, 263 Fed. 396.

e. This section would be violated by actually representing that there is an industry
wide system of grading tires when there isn't, and actually representing that the tire being
sold meets those standards. Actually representing that the tires are used or approved by
Parnelli Jones or Mario Andretti would also be violations.
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f. It would be a deceptive practice for a salesman to fail to disclose that products are
reprocessed even though the reprocessed products are as good as new. FTC v. Colgate
Palmolive, 85 S. Ct. 1035.

g. A violation of this section would be an advertisement representing that bread sold
under trademark "Lite Diet" was a low calorie good when in fact it contained the same
number of calories as other white bread but had thinner slices.

h. False assertions as to a product's inferiority.
i. To lure consumers into a store, an advertisement will offer a product at a very low

price, but the seller will intend to only sell one or two of the offered product. An appli-
ance store will offer to sell a T.V. at $100 less than its regular retail price, but will only
offer one or two T.V. sets.

k. This subsection applies to spurious "fire" and "liquidation" sales as well as to ficti-
tious price cuts, i.e., "Prices are slashed due to impending bankruptcy."

1. In this case the subsection would be violated if the seller advertised "satisfaction or
your money back" or "10-day free trial", as they are usually construed as a guaranty that
the full purchase price will be refunded. Any conditions to the contrary should be set
forth.

m. Self-explanatory.
Protect the innocent consumer from the unscrupulous practices of repairmen. Rec-

ommending that new brakes are needed, or that a new battery is needed when they are
not.

n. A seller would be in violation of this subsection by selling a different product than
the one advertised. The seller sells the regulation model rather than the luxury model
advertised.

o. The consumer, in this instance, might be required to buy an additional product
before he could receive the advertised discount, or that he buy a more expensive and
high quality product than the one advertised.

p. The prime example of a violation of this subsection is the car salesman who nego-
tiates a deal, but before the contract can be signed, he tells the consumer that "his boss"
won't let him sell the car at such a low price, so new adjustments must be made.

Since passage of the bill by the Legislature, representatives of business and consumer
interests have asked for specific statements of intention regarding two Sections of the Act.

Jurisdiction of the Superior Court: Assuming a case and controversy within the juris-
dictional limitations of the Superior Court, Section 1780 is not intended to be construed
to limit actions under the Act to municipal or justice courts. That is, an action may be
commenced under the provisions of the Consumers Legal Remedies Act in the Superior
Court.

Statute of Limitations: Section 1783 provides that no action may be commenced
more than three years after the commission of the allegedly wrongful method, act or
practice. The statute applies to individual and class actions. In order to be included
within the class, the Legislature intended that each member of the class would have been
injured by a violation of Section 1770 within three years of the commencement of the
action. Thus, if A is damaged in 1965, and B,CD,E,F, and G are injured in 1968, class
action may be commenced in 1970 but A cannot be included within the class.

The Consumers Legal Remedies Act has charted a new course for protection of the
consumer. There is no state of federal precedent for much of the substantive or pro-
cedural provisions of the measure. The Legislature therefore anticipates controversy and
debate will attend application of the measure during the oncoming months. This in
mind, Section 1760 was included in the bill to give jurists and advocates an insight into
the legislative intent underlying the Consumers Legal Remedies Act. Simply, the Title
should be construed liberally to promote the objective of efficient and economic protec-
tion against unfair and deceptive business practices.

It should be noted in passing that these examples were prepared "by way of illustration
and not limitation."
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