






896 DENVER UNIVERSITY I.AW REVIEW [Vol. 87:4 

citing 'Zauderer for the conclusion that the same standard of judicial re­
view should apply to disclosure requirements imposed to regulate all 
types of commercial speech: 

Were the Court serious about the need for strict scrutiny of regula­
tions that infringe on the 'judgment" of medical professionals, 
"structure" their relations with their patients, and amount to "state 
medicine," there is no telling how many state and federal statutes (not 
to mention principles of state tort law) governing the practice of med­
icine might be condemned. And of course, there would be no reason 
why a concern for professional freedom could be confined to the 
medical profession: nothing in the Constitution indicates a preference 
for the liberty of doctors over that of lawyers, accountants, bankers, 
or brickmakers . Accordingly, if the State may not "structure" the dia­
logue between doctor and patient, it should also follow that the State 
may not, for example, require attorneys to disclose to their clients in­
formation concerning the risks of representing the client in a particu­
lar proceeding. Of course, we upheld such disclosure requirements 

291 only last Term. 

In Casey, a Court majority adopted Justice White's proposed inter­
pretation of the appropriate scope of government authority to require 
doctors to disclose information in connection with the abortion proce­
dure. 292 Although none of the justices linked the Free Speech Clause 
analysis to its lawyer advertising or commercial speech disclosure cases, 
the Third Circuit had explicitly characterized the informed consent pro­
vision at issue as a disclosure requirement imposed on commercial 
speech.293 More recently, a few other courts and commentators have 
noted that the constitutional questions presented by mandated disclosures 
of information are similar, whether it is a professional service or a prod­
uct for sale.294 No court or commentator appears to have addressed the 
two lines of cases and reasoned that the Constitution requires more def­
erential judicial review of abortion disclosures than of disclosure re­
quirements imposed on other types of commercial speech. 295 Because 

291. Thornburgh, 476 U.S. at 802--03 (citing :lauderer, 471 U.S. 626). 
292. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992). 
293. Planned Parenthood of Se. Pa. v. Casey, 947 F.2d 682, 705 (3d Cir. 1991), rev'd, 505 U.S. 

833 (1992). 
294. Conn. Bar Ass'n v. United States, 394 B.R. 274, 286 n.13 (D. Conn. 2008) ("Although 

:lauderer was decided in the commercial speech context, and Casey in the abortion context, a rea­
sonable relation test was applied in both situations to analyze the constitutionality of factual disclo­
sures by professionals ."); Hersh v. United States, 553 F.3d 743, 766 (5th Cir. 2008) ; Olsen v. Gonza­
les, 350 B.R. 906, 918 (D. Or. 2006) (quoting Hersh v. United States, 347 B.R. 19 (N.D. Tex. 
2006)); see also Tushnet , supra note 178, 237 ("We don ' t generally think of doctor-patient interac­
tions as instances of commercial speech, but the problems of regulating what can be said about a 
service provided for money are very similar.") ; Post, supra note 238, 974-79 (noting the similarity 
of the two lines of cases in the context of his argument that certain "informed consent" requirements 
should be held to unconstitutionally intrude onto professional speech). 

295. If there were to be any difference between the scrutiny applied to disclosure requirement s 
imposed on pre-abortion speech as opposed to speech preceding other commercial transactions , the 
scrutiny with respect to the doctor-patient interchange should be higher. Abortion is a constitution-
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both lines of cases involve the same type of government action taken 
with respect to the same category of speech, the analysis that the Court 
applies to commercial speech and abortion disclosure requirements must 
be the same. 

CONCLUSION 

In the context of abortion disclosure, the Supreme Court has held 
that governments may, through the means of requiring disclosure of in­
formation, pursue purposes other than preventing consumer deception or 
even ensuring that the potential abortion consumer receives a free and 
unbiased flow of information. The Supreme Court has held that govern­
ments may select information and require its disclosure for the purpose 
of persuading potential consumers to eschew the procedure. That is, gov­
ernments may provide information to influence consumer reactions for 
the purpose of reducing demand for a lawful product. Additionally, lower 
courts have held that governments may present information likely al­
ready known to the consumer in vivid, eye-catching ways that make the 
purpose to persuade even more apparent. 

All of these holdings provide firm answers to the cigarette manufac­
turers' allegation that graphic labels unconstitutionally compel them to 
deliver government speech, as it does to similar challenges that may be 
mounted by other types of commercial speakers. The Constitution allows 
the government to select and compel the delivery of information in con­
nection with commercial transactions for the purpose of modifying con­
sumer behavior, and, more specifically, for the purpose of persuading 
consumers to avoid the purchase entirely. Unless and until the informed 
consent to abortion jurisprudence changes, product vendors who argue 
that only a government purpose to prevent deception can justify a disclo­
sure requirement imposed on their commercial speech have no case. 

ally protected right , which could mean it would add weight to the listener's interest in avoiding 
government speech choices . See Casey, 505 U.S. at 884. And, doctors are professionals, which may 
add weight to their interest in avoiding impositions on their patient counseling speech. See Post, 
supra note 238, 974- 78. 


