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THE FUTURE OF THE INTERNATIONAL
CRIMINAL COURT: COMPLEMENTARITY AS
A STRENGTH OR A WEAKNESS?

LINDA E. CARTER’
INTRODUCTION

The “complementarity™ principle t . shapes the relationship of the
International Criminal Court (ICC) with national jurisdictions is both
criticized and applauded. The idea is that states have the primary
responsibility to investigatc and prosecute the crimes' in the Rome
Statute,” with the ICC as a backup court.’ The built-in deference, or
complcmentarity, of the [CC to national prosccutions respcets state
sovereignty and places significant control within national jurisdictions. At
the same timc, the ICC’s sccondary v " arguably weakens the Court’s
position as a means to achieve accountability for genocide, crimes against
humanity, and war crimes.

This FEssay examines the strengths and weaknesses of  the
complementarity principle. The Essay then considers reconceptualizing the
“success” of .z ICC from an cxpectation of adjudicating cases to an
cxpectation of 7 stering national prosecutions. If the ICC’s role is viewed
through thc lens of increasing the capacity of national jur  lictions to
adjudicatc international crimes, the measurcs of thc ICC’s success will
move from its own prosecutions to efforts to educate, assist, and facilitate
national prosecutions. The focus on assisting in the development of
national capacity is sometimes called “positive complementarity.™ This

% Professor of Law and Co-Director, Global Cenier, Universily ot the Pacific, McGeorge
School of Law. 1 would like to thank Professor Lcila Sadat and the Whitney R. Harris World Law
Institute at Washington University School of Law for the opportunity to present the ideas in this Essay
at a conference ont ““The International Criminal Court at Ten™ on November 11-12, 2012, | would also
like to thank Rebecca Tatum White and Andrew Ducart ol Pacific McGeorge for their excellent
research assistance. All opinions, and errors, are mine.

1. Throughout this Essay, the terms “intcrnational ¢rimes,” “ICC c¢rimes,” and “Rome Statute
crimes™ will be used interchangeably with the crimes of genocide. ¢rimes against humanity, and war
crimes that arc in the Rome Statute.

2. Thc Rome Statute is the treaty that created the 1CC.

3. See WILLIAM SCHABAS, THE INTERNATIONAL CRIMINAL COURT: A COMMENTARY ON
THE ROME STATUTE 50-53 (2010) (discussing development of complementanty concept); Roy 5.
LEE, INTRODUCTION, THE INTERNATIONAIL. CRIMINAL COURT: THE MAKING OF THE ROME
STATUTE 27-28 (Roy S. Lee ed., 1999) (discussing the role of complementarity in the dratting of the
Rome Statute).

4. Report of the Burcau on Stocktaking: Complementarity to the 8th Session of the Assembly of
States Parties ¢4 ), Mar. 22 25, 2010, Doc. 1CC-ASP/8/51,9 16 (Mar. 18, 2010) [hereinaficr Bureau
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emphasis, in turn, should suggest a different strategy for the 1CC in
developing national capacities. Recommendations for how the 1CC can
mnerease 1ts role in developing national capacitics are proposed, including
the establishment of an Institute or Center. While complementarity could
prove to be either a strength or a weakness, the Essay concludes that, with
a revised definition of success and a stronger focus on capacity building,
complementarity likely v '] prove to be a strength of the ICC as an
institution.

1. COMPLEMENTARITY AND THE ROME STATUTE

The Preamble to the Rome Statute, the treaty through which the 1CC
was establish ,” expressly recognizes the importance of complementarity:

the International Criminal Court established under this Statute
shall be com :mcntary to national criminal jurisdictions. . .°

The idea that the ICC will be sccondary fo prosccutions in national
jurisdictions is strikingly different from the ad hoc international eriminal
tribunals created by the United ations Sccurity Couneil for adjudicating
cases from the former Yugoslavia and Rwanda. Both the International
Criminal Tribunal for the former Yugoslavia (ICTY) and the International
Criminal Tribunal for Rwanda (1CTR) are based on a principle of
“primacy.” Those tribunals can precmpt a prosecution in a national
jurisdiction if the tribunal decides to procced.” The Special Court for
Sierra I ne (SCSL), a tribunal cstablished by agreement between the
government of Sicrra Leone and the Unmited Nations, similarly operates
under a primacy principle.® it of the reasoning behind adopting a

Report to ASP 8] (“[PJositive complementarity tefers lo all activities/actions whereby nationa)
jurisdictions are strengthened and cnabled to conduct genuine national investigations and trials of
crimes included in the Rome Statute. without involving the Courl in capacity building, financial
support and tcchnical assistance, but instead leaving these actions and activitics for States, to assist
each other on a voluntary basis.”); 1CC Prosecutonial Stratcgy 2009 2012, 9 16 -17 (Feb. 1, 2010),
available at http:/iwww.icc-cpi.int/NR/rdonlyres/66 ASDCDC-3650-4514-AA62-D229D1128F65/281
506/0TPProsecutorial Strategy20092013.pdf (defining “positive complementarity” as “a proactive
policy of cooperation aimed at promoting national proceedings™): see alse William W, Burke-White,
Proactive Complewmentarity: The Mternational Criminal Court and National Couris in the Rome
System of International Justice, 49 HARV. INT'L. L.J. 53 n.4 (2008) (suggesting that “proactive” is a
more accurate (erm than “positive™ complemnentarity).

5. Rome Statute of the International Criminal Court pmbl, July 17, 1998, 2187 UN.T.5. 90
hereinafter “Rome Statte™), avaituble ar hittp:/ficc-cpiinten menus/ice/legal?2Mexts%20and%20
tools/official%20journal/Pages/rome%20s1atute. aspx.

6. Id.

7. ICTY Statute art. 9; ICTR Statute an. 8.

8. SCSL Statule art. 8.
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complementarity approach with the ICC was to* lance a concern for state
sovereignty with the creation of an international authority by giving states
the first option to prosecute cascs.” The effect of complementarity should
be to cncourage national prosecutions for genocide, war crimes, and
crimes against humanity. '

In addition to the general language in the Preamble, Article 17 of the
Rome Statute in particular implements the principle of complementarity.
Article 17 sets out the admissibility standards for cascs before the Court.
Cases are not admissible in the ICC if a state with jurisdiction (1) is
investigating or prosecuting the case,’' (2) has investigated and decided
not to prosecute,” or (3) has alrcady tried the individual for the conduct
and the retrial would be barred under the ne bis in idem provisions of the
statute.'” A case is also inadmissible for a fourth rcason if it is not of
“sufficicnt gravity.”'! The first three rcasons to rejcct admissibility of a
case in the ICC directly reflect defercnce to national prosecutions. The
only exception” occurs when a state with jurisdiction is “unwilling or

9. See JANN K. KLEFFNER, COMPLEMENTARITY IN THE ROME STATUTE AND NATIONAL
CRIMINAL JURISDICTIONS 95 97 (2008) [hereinafter KLEFFNER, COMPLEMENTARITY] (deseribing
the importance of stale sovereignty in the negotiations over the complementarity provisions); John T
Hoimes., The Principle of Complementarity, THE INTERNATIONAL CRIMINAL COURT: THE
MAKING OF THE ROME STATUTE 41, 74 (Roy ». Lee ed., 1999) {describing the importance of the

rplementarity structure to the balance with sovercignty and support for the treaty): Michael A.
wewton, The Complementarity Commdrum: Are we Warching Evolution or Evisceration?, 8 SANTA
Crara biNT'L Lo L1500 23 (2010} {(commenting on the relaticnship between the sovercignty of
states and the role of comprementarity in obtaining states” agreement 1o the 1CC); Leila Nadya Sadat &
S. Richard Carden. The New fmternational Criminal Cowrt: An Uneasy Revolution, 88 Gro. L.}, 381,
415 (2000} (noting that the treaty would likely have been unacceptable to many statcs if the ICC had
been given greater jurisdiction; also commenting on the negative effect of complementanty on
cooperation with the Court).

10. See KLEFFNER, COMPLEMENTARITY, supra note 9, al 309-12 (describing the role of
complemcntarity as a catalysl for states for states to nmprove their judicial systems and to adjudicate
cascs of intemational crimes); Kevin Jon Heller, 4 Sentence-Based Theory of Complementariny, 53
HARV. INT’L L.J. 85, 126-27 (2012} (noting that states arc more likely to ratify the Rome Treaty il
they believe they can preempt the Court through national prosceutions and suggesting that a sentence-
based approach to determining the willingness and ability of a state to handle a case would maximize
state support for the ICC because the prosecutions could be for ordinary crimes with sentences
comparable o ICC-imposed sentences), Newton, supra note 9, at 14647 (commenting on the need for
states to implement ICC crimes domestically in order to meet the requircment of state invesligation
and prosccution); Janm K. Kleftner, Yhe fmpact of Complementarity on National Implememation of
Substaniive International Criminal Low, | 1. INT'L. CRIM. JUST. 86, -89 (2003) (discussing
complenr  anty as an incentive for states to enact international crimes into domestic law).

1. 7 me Statute, supra note 5, art. 17(1)(a).

12, . art. T7(1)(b).

V3. Id arts. 17{1 ), 20.

T4, fed art, 17(1 }d).

15, Although the language of “unwilling or unabie™ is not in article 17 (¢} on prior prosceution,
article 20, which specifically addresses ne his in idemr also excepts situations in which a trial was for



4 WASHINGTOM  NIVERSITY GLOBAL STUDIES LAW REVIEW  [VOL. 12:45]

unable genuinely to carry out the investigation or prosccution”' or “the

decision [not to prosecute] resulted trom the unwillingness or inability of
the Statc genuinely to prosecute.”” Unwillingness occurs when a state is
shiclding a person from criminal responsibility or 1s conducting
procecdings “inconsistent with an intent to bring the person concerned to
justice.”" Inability arises when a national system is so impacted that it
cannot procced with obtaining evidence or trying the individual.”

1t is clear from the Preamble and the purposc of Article 17 that national
jurisdictions can precmpt the 1CC from going forward with a casc by
conducting a good faith investigation and a subsequent prosecution or
decision not to prosecute on the national level. Complementarity is a
powerful device for national jurisdictions to maintain control of ¢riminal
matters and to limit the reach of the ICC. The principle is also strong
motivation for national jurisdictions = prosecufc international crimes,
which in turn is important to an overall goal of the ICC to end impunity
for atrocities. Given the significant control by states, is complementarity a
weakness or a strength of the ICC as an institution? The next part
considers why complementarity might be a weakness and is followed by a
part that considers why it might be a strength.

the purposc ol shielding the accused {rom cmiminal responsibility or wuas conducted in a2 way
1 nsistent with bringing the individual to justice.
16. Rome Statute, supre note 3, art. 17(1)¥a).
17, fd art. 17(1)(b).
18, fd. art. 17(2)a)(¢). The provisions state:
2. In order to determine unwillingness in a particular case, the Court sl consider. having
regard to the principles of due process recognized by internationat law, whether one or rmore
of the foltowing exist, as applicable:
{a) The proccedings were or arc being undertaken or the national decision was made for the
purpose of shielding the person concerned {rom criminal responsibility for crimes within the
junsdiction of the Court referred to in article 5;
(b) There has becn an unjustified delay in the proceedings which in the circumstances is
inconsistent with an intent to bring the person concemed to justice;
{c) The proceedings were not or are not being conducted independently or impartially. and
they were or are being conducted in a manner wh in the circumstances, is inconsistent
with an intent to bring the person concerned to justice.
19, Id art. 17(3). The provision states:
3. ln order to deterinine inability in a particular case, the Court shall consider whether, duc to
a total or substantial cellapse or unavailability of its national iudicial system, the State is
unable to obtain the accused or the necessary evidence and testi  ny or otherwise unable to
carry out its proceedings.



2013] THE FUTURE OF THE 1CC 455

. COMPLEMENTARITY AS A WEAKNESS

There are at lcast two primary concerns with complementarity, Onc 1s
inherent in the structure of the ICC, and the other is in the implencntation
of the statutory mandate.

A. Inherent Problem

An inhcrent problem cxists because with complementarity the Court is
secondary 1o national jurisdictions, and in that scnse is weaker than other
intermational criminal courts such as the ICTY and ICTR, which have
primaey over national jurisdictions. One effect of this inherent weakness is
that the Court wiclds less authority over the states; the states have the
option of maintaining the upper hand vis a vis the Court. It is within the
power ol the states to go forward with investigations and prosccutions,
precmpting the Court. If the 1CC’s Prosecutor wants to advance a casc,
there may be legal hurdles in the way. This is alrcady happening with
admissibility challenges to the Court’s jurisdiction by Kenya and Libya.™
These specific challenges are discussed below as an implementation issue.

The inherent structure of the relationship of the Court and states may
be a weakness for another reason. The cffect of the secondary status of the
ICC is that the Court will, and, in fact, should try fewer cascs than the
other intcrnational criminal courts. This is a success for the ICC if it
means national jurisdictions are trying intcrnational crimes, but it is  so
qualitatively different from the ICTY and ICTR, which focus on both the
number of cases tried as well as the faimess of the proceedings.”' The ICC
18 not going to be comparable in numbers of cases and this could be
viewed as a weakness. However, if we shift the conversation from “no
cases” to affirmative efforts to build national capacity, then we could
measure the ICC as an institution based not only on its adjudications, but
also on its success with establishing national capacity. This redefinition to
include capacity building as a measurc of success would partially alleviate
the inherent weakness of complementarity.

20, See infra notes 23 28 and accompanying text.

21, See, e.g., Judge Khalida Rachid Khan, President of the ICTR, Address to the United Nations
Sceurity Council (June 6, 2011), http://www.unictr.org/Portais/0/ ictr,un.org/tabid/1 55/Default.aspx
Nd=1211 (referming to the importance of fair trials in the ICTR); ICTY, About the ICTY,
hitp:/fwww icty.org/sections/Aboutthe[CTY (last visited Dec. 18, 2012) (noting the number of cases
and that the ICTY “regards its fainess and impartiality to be of paramount importance™).
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B. Implementation Problem

In addition to an inherent issue, there is also an implementation
concern that complementarity at least indirectly creates a tension between
the Court and national jurisdictions. This occurs duc to admissibility
challenges and also to the perception that the ICC is focused on  reaker
nations.

In an admissibility challenge, a statc will often be pitting itself against
the Office of the Prosecutor (OTP) in raising the issue whether the 1CC or
the state should investigate or prosecute. Litigation always raises tensions,
but that pressurc is heightencd when there is also a political dynamic
involved. Although a party can bring admissibility challenges, Article
19(2)(b)-(c)22 provides an avenuc for a state to bring the challenge, which
adds a political dimension.

To date, two states have challenged the admissibility of cases in the
1CC.* Kenya challenged the prosecution of two cases, involving six high-
level government officials and opposition. Pre-Trial Chamber 1I rejected
Kenya’s challenge™ and the Appeals Chamber affirmed.” Legal

22. Romec Sta  :, supranote 5, art. 19,

23. In a third case, the accused himself challenged admissibility. See Prosecutor v. anga &
Ngudjolo, Case No. 1CC-01/04-01/07, Judgment nn the Appeal of Mr. Germain Katanga Apainst the
Oral Decision ol Frial Chamber 1 of 12 June 9 on the Admissibility of the Case {Sept. 25, 2009)
(affirming the "Trial Chamber in its decision against Katanga's admussibility challenge, having found a
“clear and explicit expression of unwillingness of the DRC to prosccute this case.™).

24. There are two cascs involving Kenya. Both decisions are substannally the same. Prosccutor
v. Muthuara et al., Casc No. ICC-01/09-02/11, Decision on the Application by the Govemment of
Kenya Challenging the Admissibility of the Casc Pursvant to Article 19(23(b) of the Statute (May 30,
2011} (finding that, at the point where the matter is a “case,” the siate’s focus must be on the “samc
person” as well as the “same conduct” to successfully mount an admissibility challenge; rejecting
pr o of subsequent reports by Kenya to cstablish appropriate investigation because assessment must
be at the time of the admissibility challenge); see also Prosecutor v. Ruto et al., Case No. ICC-01/09-
01/11, Decision  the Application by the Government of Kenya € lenging the Admissibility of the
Case Pursuant 10 Articie 19(2}{b} of the Statutc (May 30, 2011).

25. Prosecutor v. Muthuara ¢t al., Case No. 1CC-01/09-02/11, Judgment on the Appeal of the
Republic of Kenya against the Decision of Pre~-Tnal Chamber 1[I 30 May 2011 Entitled ‘Decision on
the Application by the Government of Kenya Challenging the Adic bility of the Case Pursuam to
Article 19(2)(b) of the Statute”™ {Aug, 30, 2011} [hercinaler Muthuara Appeals Decision) (affirming
test of “same person™ and “substantially same conduct™ and the Pre-Trial Chamber’s holding that the
case was admissible against Kenya’s challenge; [inding no abuse of discretion in rejecting Kenya's
request for more time and 10 hold an oral hearing). The sccond Kenya case was resolved in the same
manner. Prosecutor v. Ruto et al., Case Ne. [CC-01/09-01/11, Judgment on the Appcal of the Republic
of Kenya against the Decision of Pre-Trial Chamber 1l of 30 May 2011 Entitled *Decision on the
Application by the Government of Kenya Challenging the Admissibility of the Case Pursuant to
Article 192)  »f the Statute’ (Aug. 30, 2011). In both cases, Judge Usacka dissented. Prosecutor v.
Muthuara ¢t al, Case No. ICC-01/09-02/11, Dissenting Opinton of Judge Anita Usacka (Sept. 20,
2011); Prosecutor v. Ruto et al., Case No. [CC-01/09-01/11, Dissenting Opinion of Judge Anita
Usacka (Sept. 20. 2011) (cmphasizing the importance of complementarity in the Rome Statute; finding
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commentators are debating the merits of the analysis by the Court and
whether this was a proper interpretation of the statute in light of tl
purpose of complementarity.”® In the second case, Libya has challenged
the admissibility of cases involving two members of Moammar Gaddafi’s
inncr circle. Pre-Trial Chamber T rejected the admissibility challenge with
regard to one accused, retaining the casc in the [CC; the Chamber found
the case inadmissible, however, with regard to the sccond accused, which
leaves jurisdiction with Libya to try the case.”” These issues, too, are much
debated in commentary and in the press.™

In part because these are issues of first impression in interpreting the
statute, they arc creating much attention. Embedded in the foc  on
admissihility, however, is the question of who will prevail—the ICC or the
state? This was never an issuc with the [CTY or ICTR. There is the
potential for the ICC to = e credibility if states believe that decisions
against them on admissibility are incorrect. Nevertheless, admissibility
challenges are regulated through the statutory scheme. Although this is
onc part of the tension, there is a pri  ipled legal process for resolving
thosc issues. Aithough individual states may take issue with the Court’s
ruling in a specific case, once the legal analysis is more settled,™ this
should reduce the current weakness in this aspect of complementarity.

that assessment of complementarity should be an ongoing process: finding that the Pre-Trial Chamber
abused its discretion in failing 1o recognize the diseretion in procedures that would have aliowed for
additional submissions and in overemphasizing cxpediency in the proceedings).

26. See, e.g., Charles Chemor Jalloh, frternational Decision: Situation in the Republic of Kenva:
No. [CC-01/09-02/11-274  Judgment on Kenva s Appeal of Decision Denying Admissibit 106 AM.
JOINT'L L 1i8, 122 25 (2012) {discussing the strict usc and application of a “same person-
substantially same conduct™ test as potentially undermining national efforts io prosccule and
suggesting thal one alternative would have been to suspend or deler prosecution pending further action
by Kenya).

27. Prosecutor v, Gaddafi & Al-Senussi, Case No. ICC-01/11-0[/11, Decision on the
admissibility of the casc against Saif Al-Islam Gaddafi (May 31, 2013); Decisior 1 the admissibility
of the casc agamst Abdullah Al-Senussi (Oct. 11, 2013).

28. Brendan Leanos, Cooperative Justice: Understanding the Future of the International
Criminal Court Through lis tavolvement in Libva, 80 FOrRDRAM L.R. 2267 (2012) (arguing that the
ICC should cooperate wath Libya to try Sail’ Al-Islam Gaddafi in Libya); Eric Leonard, Testing the
ICC: The Politics of Complementarity, JURIST (June §, 2012, 1:06 I'M), htp:/iunst.org/hotline/2012/
O6/enic-leonard-libya-1CC.php {postulating that the real issue in the Libya admissibility challenge is
whether Libya is able to hold a [air trial, but suggesting nonctheless that the trials should be held in
Libya because “the court should always privilege the principle of complementarity™).

29. While the Appeals +  mber affirmed the use of a “same person, samc conduct”™ test for
determining admissibikity. that test is still new and is dependent upon the stage of the proceedings: in
the Kenya cases, the Appeals Chamber noted that this standard is for “cascs™ that are past ihe
investigation phase. Muthuara Appeals Decision, supra note 25, 19 34, 41. Given the noveity of
asscssing admissibility, it is likely that the Court will refine the interpretation of the standards.
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Morc difficult to address than the legal issue of admissibility 1s a
tension between the ICC and states that  ises from the perception that the
Court is focusing on weaker nations and, specifically, on African
countries.”” This tension is an indirect effect of complementarity, but it
nevertheless poses a potential weakness stemining from the principle. The
OTP and the Court undoubtedly make decisions that have no direct
connection to whet' r a state is strong or weak, but the reality is that
nations with highly developed legal systcms are likely to investigate and
prosccute on their own, exercising the complementarity provisions. We are
not likely to see self-referrals from developed countries as has occwrred
with threc African nations.”’ At this point in time, this tension and
pereeption may be somewhat inevitable as an indirect result of
complementarity, but should dissipate as national capacity to try
international crimes becomes more widely spread throughout Africa and
other parts of the world. Thus, complementarity is a potential weakness
because, indirectly, it may lead to a perception of inequality before the
ICC if national capacity remains weak. As discussed further below, this
potential weakness could be decrcased by greater emphasis on the ICC as
a capactity-building institution and greater realization of national capacity.

IM. COMPLEMENTARITY AS A STRENGTH

There is remendous potential for complementarity to be a strength of
the ICC as an institution. First, it is worth noting that states give up less
sovereignty with complementarity than they would in a sys n bascd on
primacy of an international eriminal court.”™ With more control left in the
hands of statcs, there is likely to be greater support for the Court and states
are likely to be more willing to be parties to the treaty.™ Despite the
recalcitrance of several major nations, such as the United States, Russia,
China, and India, to become states parties, the impressive number of 122

30. Charles Chernor Jalloh, dfiica and the Internctional Criminal Counri: Collision Course or
Cooperation?, 34 N.C. CONT. L. REV. 203, 209-11 (2012} (noting the criticism and perception of the
1CC as tocusing on weaker nations and especially those from Africa. but ¢« sting the accuracy of the
sweeping  statements): Willlam A, Schabas, Victor's Justice:  Selecung  “Situations™ ar the
Internation  Crviminal Court, 43 J. MARSHALL L. REV. 335, 549 {2010) (raising thc question of' a
political aspect to the decisions to prosecute); Jeremy Sarkin, Enhancing the Legitimucy, Status, and
Role of the international Criminal Court Globally by Using Transitional Justice and Restoraiive
Justice Strategies, 6 INTERDISC. J. HUM. RTs. L. 83 84 (2012) (noting the perception that the ICC is
focusing only on Africa).

31, ICC, The Court Today, Doc. WCC-PIDS-TCT-01-018/12_Eng (Nov. 30, 2012) (Uganda, the
Central African Republic, and the Democratic Republic of the Congo).

32, See supra notc 9.

33, See supra note 10.
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men ' r states™ is cvidence of the acceptance and support for the Court.
The greater the number of states parties, the more legitimacy the ICC will
have, which, in turn, allows the Court to contribute more to accountability
for international crimes globally.

Secondly, complementarity will prove to be a strength if it leads to
increased national capacity to adjudicate international ¢ " nes. Because
complementarity gives the first option o states to prosecute, states have a
strong motivation to develop their national capacities to try war crimes,
crimes against humanity, and genocide.”” State capacity provides those
states with the option to preempt the ICC from hearing a case.

Morcover, national capacity promotes accountability. Even without the
complementarity regime, it is not possible to try all international crimes in
an international  urt. An increase in the number of national prosecutions
would include larger numbers of cases and also include lower level
perpetrators, who are not pro¢  uted at the international level.”® The ICTY,
ICTR, SCSL, ECCC, and the ICC are ¢ 2osely designed to try thosc who
are the most responsil.. for serious crimes.”” While the number of
prosecutions in the ICTY (161 indictments) is impressive,” this is still

34, ICC, The Srates Partics (o the Rome Statute, hitp:ffice-cplint/en_menusiasp/statesto?()
parties/Pages/the%s 20states%20parties%20to%20the % 20rome% 20statute. aspx  (last visited Oct. 22,
2013}

35, For example, Uganda has passed laws incorporating the Rome Statute Crimes and crealed an
International Crimes Division in their High Court. Sce Alhagi Marong, Unlocking the Mysteriousness
of complementarinv: In Search of a Forum Convenicns for Trial of the Leaders of the Lord’s
Resistance Armv, 40 GAL L INT'L & COMP. L. 67, 83 -84 (2011).

36. The importance of the role of states in prosccuting international crime is also rceognized in
the efforts to promulgate a treaty on crimes against humanity. See George H. Stanton, Why the World
Needs an International Convention on Crimes Against Rumanire, in FORGING A CONVENTION FOR
CRIMES AGAINST HUMANITY 354, 356 57 (Leila Nadya Sadat ed., 2011) {describing the limitations
of the It to prosecule international crimces ¢ the necd for domestic laws to effectively punish
widespreaa crimes against humanity).

37, SCSL Statute art. 1 {*The Special Court shall, except as provided in subparagraph (2), have
the power to prosecute persons who bear the greatest responsibility for serious violations of
intemational humanitarian law and Sierra Leonean law committed in the territory of Sicrra Leone
since 30 November 1996 .. . .7); ECCC Statute art. 6 (“the scope of the presecution is limited to serior
lcaders of Democratic Kampuchea and those whe were most responsible for the crimes and serious
violations of Cambodian penal law, intemational humanitarian law and custom, and infernational
convenlions recognized by Cambodia, thal were commitied during the period from 17 April 1975 to 6
January 1979.7); ICTR Statute art. 1 (“The International Tribunal for Rwanda shall have the power to
prosecute persons responsibie for serious violations of international humanitarian faw commitled in the
territory of Rwanda and Rwandan citizens responsible for such violations committed in the territory of
neighbouring States between 1 January 1994 and 31 December 1994 . ., ); ICTY Statute art. I (“The
International Tribunal shall have the power to prosccute persons responsible for scrious violations of
intcrmational humanitarian law committed in the territory ol the former Yugoslavia since 1991 ... )
Rome Statute. swpra note 5. arl. 1 (“jurisdiction over persons [or the most scrious crimes of
international concern™).

38, ICTY. Key Figies of Cases, httpi/fwww.icty.org/sid/24 {last visited Dec. 18, 2012).
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only a portion of those who could be held responsible. Similarly, the
historical antecedent of Nuremberg only focused on 24 major leaders in
the Nazi regime.”” This is not intended as a criticism of the intermational
cniminal  o>unals; instcad, it is mear to cmphasize the importance of
parallel national | sccutions. If the 1CC’s complementarity rcgime
contributcs to the development of national capacity to try genocide, war
crimes, and crimes against humanity, it should be viewed as a strength of
the system.

In fact, national prosceutions for war crimes, crimes against humanity,
and genocide arc oceurring. It is not possible to determine to what extent
the ICC has had an cffect on the development of  ational capacity,” and
the 1CC is still at a young «  ge. However, it is informational to note that
national jurisdictions arc already engaged in pr :cutions of international
¢ mes. Although the number of cases m + not secm cxtensive at this point
in time, we can cxpect the numbers to nse as states parties enact national
legislation on the crimes in the Rome Statute and develop thcir own
expertisc to try the cases. The Coalition for the International Criminal
Court reports that 59 states parties presently have legislation implementing
the crimes and 38 have legislation in the works.*' As the mber of states
parties with domestic legislation increases due to implementing the Rome
Statute crimes for complementarity purposes, the influence of the 1CC will
be more dircct.

An cxact figure for the number of prosceutions for genocide, war
crimes, and crimes against humamty is elusive because up-to-datc and

39, See BETIL VAN SCHTAACK & RONALD C. SLYE, INTERNATIONAL CRIMINAL LAW AND
ITS ENFORCEMENT 30 3§ (2d ed. 20103 (24 ¢ indicted; 2 were not tried due to illncss and suicide:
1 was tried in absentia; 21 tried at Nusembery, with 18 victions and 3 acquittals).

40, In some specific instances, it may be possible to document the impact of the ICC on
furthering national prosecutions. See, e.p., Burke-White, supra notc 4, at 105-07 (noting that
prosecutions in the DRC were in response to the OTP’s announcement of investigating the situation in
that country).

41, COALITION FOR THE INTERNATIONAL CRIMINAL COURT, CHART ON THE STATUS OF
RATIFICATION AND IMPLEMENTATION OF THE ROME STATUTE AND THE AGREEMENT ON PRIVILEGES
AND IMMUNITIES (APICY 3- 39 (2012), available ar hitp://warw coalitionfortheice org/documents/
Gilobal Ratificationimplementation_chart May2012.pdf. These are the numbers on egnacting the
crimes into national legislation. The CICC also reports that 65 states have either the crimes or the
cooperation provisions, or both enacted. and that 35 states have legislation on onc or the other in the
process of chactment. fmplementation of the Rome Statute, COALITION FOR THE 1CC, http/fwww
.coalitionfortheice.org/mod=romeimplementation (last visited Feb. 16, 2013). Note, too, that states
parties Lo the Convention on the Prevention and Punishment of the Crime of Genocide, Jan. 12, 1951,
78 U.N.T.S, 277, have an obligation to pass domestic legislation to punish genocide; as a result, many
states have domestic legislation on the crime of genocide, See WILLIAM A. SCUABAS, GENGUIDE IN
INTERNATIONAL LAW: THE CRIME OF CRIMES 400- 01, 435 43 (2d ed. 2009) (for a comprehensive
discussion of the obliga 1 and of domestic prosecutions tfor genocide).
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comprehensive databascs do not exist.™ Our rescarch so far has yielded
the following data for prosecutions from 2002 to the present time:™

20 prosecutions for genocide
46 prosecutions for war crimes and
67 prosecutions for crimes against humanity

The distribution of the pros utions around the world and the variety of
conflicts from which they arisc is also of intcrest.* Many of the national
prosecutions relate to the former Yugoslavia and to Rwanda. Howcver,
othcrs relate to Guatemala, Argentina, Irag, and the Democratic Republic
of the Congo.” Moreover, some prosccutions are occurring in the
countrics in which the crimes occurred while others are taking place
through universal jurisdiction in countrics without a direct connection to
the crimes other than having the accused in custody. For example,
prosecutions have occurred or are occurring in Canada, Norway, France,
Germany, Spain, and Bclgium for crimes that occurred during the
Rwandan genocide.

In addition to the numbcers of prosccutions, the structurcs within
national jurisdictions are becoming morc sophisticated. For cxample,

42, Morcover, there arc prosecutions for murder, maitrcatment of prisoners, and other crimes that
could be labeled as crimes against humanity or war crimes that are not; instcad they are prosccuted
under a more ordinary e label. Nevertheless, they do represent national efforts to prosecute
atrocitics. For example, aithough they probably could have been prosecuted for war crimes, the U.S.
soldiers who abused lragi prisoners at Abu Ghraib were prosceuted for assault, maltreatment of
prisoners, and dereliction of duty. See, e.g.. United States v. Graner, 69 M.J. 104, 105 (C A AF. 2010)
{convicted of convicted of maltreatment of persons subject to his orders. conspiracy, assault, indecent
acts and dereliction of duty). One can criticize the prosceutions lor the ordinary erimes as insufficient
or as not going faren  sh up the ladder of officials. but at least this is a form of accountability,

43. Lists of sources and individual cases arc on [ile with author and the Washington University
Global Stdies Law Review [hereinafter “List”|.

44, These numbers include completed prosceutions, whether convictions. acquittals, or
dismissals tor other re 13, and pending prosceutions. List, supre note 43, There are additional cases
that are referenced in otner sources. See, e.g., Burke-White, supra note 4, at 106 (referring 1o 48
prosecutions for crimes against humanity and 2 for war crimes in the DRC)Y. If one also counts all
convictions in the Rwandan Gacaca courts as genocide convi  ns. there would be almaost 2 million
more genocide cases. See Gacaca Closes Shop, NAT'L COMM N FOR THE FIGHT AGAINST GENOCIDE
(Junc 19, 2012}, hitp://enlg.gov.rw/news/12/06/1 9/gacaca-cioses-shop. The Gacaca proceedings were
not included in our calculations here becau  hey are an alternative to a regular judicial proceeding;
only cases that were before national courts were counted.

45, See supra note 43.

46. Itisaise  orth noting tt ;ome of the national prosecutions are oceurring due to referrals by
international ¢riminal courts. The 1CTR has referred two 1o France and two to Rwanda; the 1CTY has
relerred 6 cases to Bosnia and 2 to Croatia. Transfer of Cases, ICTY . http:/Awww icly.org/sections/The
Cascs/TransferotCases (fast visited Dec. 18, 2012); Status of Cases, KCTR, hitp://www.unictr.org’
Cases/tabid204/Default.aspx (last visited Dec. 18, 2012).



S

462 WASHINGTON UNIVERSITY GLOBAL STUDIES LAW REVIEW  [VOL. 12:451

Uganda has an International Crimes Division (“1CD”) in their High
Court” with three highly trained and qualificd judges in place. The
specialized division promotes significant national expertise.

Some of the motivation for these developments, such as the ICD in
Uganda, can be attributed, at least in part, to 2 complementarity
regime.” In general, the important point is that, given the large number of
states parties to the Rome Treaty, complementarity is going to contribute
to greater awarcncess and intercst in prosecuting international crimes in the
future. If the [CC’s accomplishments are measured at lcast in part by the
mcrease in national prosecutions duc to > complementarity regime,
complementarity could prove to be a great strength of the ICC,

IV. MAXIMIZING COMPLEMENTARITY AS A STRENGTH FOR THE [CC

Two developments would advance complementarity as a strength of
the Court. The first is to reconceptualize what is meant by “success™ of the
ICC, and the second is to implement an even greater leadership role for the
ICC in positive complementarity efforts than 1s alrcady occurring.

A. Reconceptualizing “Success”

Generally, evalvation mcasurcs for a court will be in terms of the
number and types of cases tried and the fairness of the proceedings.® This
is true for national courls and international oncs.” On the intcrnational

47. ‘There is also greater flexibility in national jurisdictions -¢.g.. in Uganda, the International
Crimes Division has jurisdiction over other transnational critmes -"genoc ., crimes against humanity,
war crimes. terrorism, human trafficking, piracy and any other international crime [as provided for in
other statutes).” See International Crimes Div., REP. 0OF UGANDA: THE JUDICIARY. http/www
Judicature.go.ug/data/sincnu/1 8/ International Comes Divisionhiml (last visited Oct. 20, 3). This,
too, 18 an important aspect of national capacity building. There is more flexibility i national
junsdictions  an in intcrnational tribunals to expand the types ol crimes over which they excrcise
authority.

48. See Marong, supra note 35, at 73-74, 78-87 (describing Uganda’s adoption of an
International Crimes Act with the goal of trying serious international crimes domestically).

49, See James Cockavne, The Fraving Shoestring: Kethinking Hybrid War Crimes Tribunals, 28
FORDHAaM INT'L L. 616, 621 -24 (2004} (positing several measures of success for infernational
tribunals including expeditiousness ol proceedings, faimess, transparency, historical documentation,
inclusion of victims, reeonciliation, increasing respect for the rule ol law, and strengthening the
judicial system): see also the discussion of requirement of fair standards in the context of transiers Lo
Rwanda from the ICTR. Marong. supra note 35, a1 95 96,

50. For example, other i mational criminal courts have been criticized for ¢ither a lack of
impartiality/victor’s justice or the siall number ol cases. See, eg. regarding the Extraordinary
Chambers in the Courts of Camnbodia (ECCC): Seeta Seully, Judging the Successes and Failures of the
Extracrdinary Chambers of the Courts of Cambodia, 13 ASIAN-PAC. L. & PovL v ). 300, 325 34
(2011) (lack of impartialit  Padmaic ). Glaspy, Justice Defaved? Recent Developmenis at the
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level, for instance, the ICTY takes pride in the number of cases tried and
the significance of the accuscd that have been brought to justice. Reports
to the United Nations’' and information on the ICTY’s wcbsite™
emphasizc the numbers and the high-level accused as evidence of the
accomplishments of the tribur . The ICTY also prides itself on
conducting proceedings in aceord with intcrnational duc process
principles.”

As a court, the ICC must have credibility, legitimacy, and impartiality
in its judicial operatio  in order to be a “success.” Its role as a court is
important in how it trics cases and  ensuring accountability for scrious
international crimes. Tt is certainly valid to cvaluate the Court on this
basis. The naturc of the proecedings, and cven the number of cases, is
highly visible, publicized, and analyzed. The websitc is devoted to the
investigations and cases and well documented.™ Thus, the objective of
demonstrating fair and impartial proceedings is well documented.

Exiraordinary: Chambers in the Conrts of Cambodio, 21 HARV. HUM. RTS. ). 143, 1533-54 (2008) (lack
of impartiality). Leah Chavla, Sowtheast Asia and Oceana: Cambodia’s Human Rights Pragress and
National Reconcifiatory Efforts in Jeopardy, 182 Hum. RTS. Brigr 30, 40 (Winter 2011) (small
number of individuals on trial). Regarding the International Criminal ‘I'ribunal {for Rwanda (ICTR). see
Lars Waldort. “A Mere Pretense of Justice . Complementarity, Sham Trials, and Victor's Justice at
the Rwanda Tribunal, 33 FORDHAM INT'L L3 1221, 1271 -76 {2010) (criticizing the prosccution of
only one side of the conflict); Leslic Haskell & Lars Waldorf, 7he Impunitv Gap of the [niernational
Criminal Tribunal for Rwanda: Canses and Consequences, 34 HASTINGS INT'L & Comp, L. REV. 49,
) 78 (2011} (contrasting the ICTY and SCSL which prosecuted ali sides of the ennflict with the
ICTR prosceuting only one side). Regarding the Special Court for Sicrra Leone SL): Charles
Chernor Jalloh, Special Conrt for Sierra Leone: Achieving Justice?. 32 MICIL )L INTTL L. 395, 418 22
(2011) idescribing criticisms ‘he small number of prosceutions); Donna E. Arzt, Views on the
Grownd: The Local Perception of buernational Criminal Tribumals in the Former Yugoslovia and
Sierra Leone, 603 ANNALS AM. ACAD. POI, & SOC. S¢1, 226, 233 (2006) ¢(commenting on mixed
views in Sierra Lg about the small number of prosccutions).

51. Report or tne Intemational Tribunal for the Former Yugoslavia, Doc. A/67/214-5/2012/592,
M 2, 67 68 (Aug. 1. 2012), available i http/fwww.icty.org/w/file/ About/Reports%20and %20
Publications/AnnualReports/annual_report_2012 en.pdf; Report of the International Tribunal for the
Former Yugoslavia, Doc. A/66/210-8/2011/473, 44 54-57 (July 31. 2011, available at hitp/iwww
Jdcty.orefy/file/ About/Re ports%20and %2 0Publications/ AnnualReports/annual report_2011 en.pdf.

: WCTY, Kev Figures, http/www ety org/sections/ TheCases/KeyFigures (last visited Dec. 12,
2002); 1CTY, Timeline, hip:/iwww.icty.org/action/timeling/254 (last visited Dec. 20, 2012); ICTY,
About the JCTY, hitp:/fwww.icty.org/sections/Aboutthe]CTY (last visited Dec. 18, 2012) (noting the
numbers indicated and that the accused have been “heads of state, prime ministers, army chiefs-of-

aff, interior ministers and many other high- and mid-level political, military and police [eaders™).

53, NCTY, About the HCTY, supra note 52.

54, News and Highlights, 1CC, hitpi/ficc-cpi in/EN Menus,  /Pages/defanlaspx {last visited
Feb. 16, 2013}, The website links to updates on the sitations cunently under investigation at the
Court, as well as all the documents relevant to each prosecution, categorized by which organ of the
Court produced each. The website also provides extensive information regarding the Court’s activities,
including briefings from the OTP, public statements trom various organs, press releases, and
documentation such as policy papers and findings ot various working groups. Additionally, the
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Although the value and importance of the judicial procecdings should
not be understated, it is also important in the case of the [CC to develop a
measure for its role in complementarity. One often hea that the ICC
would be a success if it had no cases at all.”® This might be true for any
court, but it is especially true for the ICC becausc of the principle of
complementarity. No cases in the 1CC should mcan that national
jurisdictions arc trying cases of genocide, war crimes, and crimes against
humanity. The problem with defining success in terms of no cases is that it
1 difficult for people to credit a negative or a void, even if theoretically
one accepts the idea.

It we accept that the success of the ICC is dependent upon the two
major prongs of (1) fair and impartial operation of judicial proceedings
when they are needed, and (2) the increasing ability of npational
jurisdictions to prosecute international crimes, then we should look at
tangible measures of both prongs. Additionally, the ICC and the
international community need to build the paradigm of ' iccess” as
comprising both prongs. As mentioned above, the judicial proceedings arc
well documented, and it is clear that they are a major focus of how the
ICC * viewing its accomplishments. It will also  important for the ICC
to have substantive content and visibility in its efforts to build national
capacity so that this, too, is viewed as a major accomphishment of the
Court. The resolutions of the Asscmbly of States Parties (“ASP”)*® and the
reports to the ASP from the Bureau of the Assembly (an cxccutive
committee of the ASP)” and the Court™ cmphasize the importz ¢ of
national capacity building and those documents describe various activities
by the Court to foster these efforts. However, the various efforts by the
Court to assist national jurisdictions do not get equal time on the wcbsite
or in the literature on the accomplishments of the Court. [n part, this is duc

website provides inforr  on about the history and strurtwe of the Court as well as legal texts and
legal tools. Finally, the website contains the activities and  cumentation of the ASP.

35. See Burke-White, supra note 4, at 34 {stating that Court could be viewed as a failure because
of false expeciations regarding the number of cases); Jalloh, supra note 30, at 218 n.60 (citing to
statement by Prosecutor Luis Moreno-’Campo that a high number of cases in the ICC would not
measure Court’s efficiency).

56. Resolutions and Declarations Adopted by the Review Conference, Res. RC/Res. ! {June §,
2010%; Resclutions Adopted by the ASP, Res. ICC-ASP/10/Res5, 9§ S8-63 (Dcc. 21, 2011):
Resolutions and Recommendations Adopted by the ASP, Res. ICC-ASP/[1/Res.6 (Nov. 21.2012).

57. Report of the Bureau on Complementarity 1o the 11ih Session of the ASP, Nov. 14-22, 2012,
Doc. ICC-ASP/11/24 (Nov. 7, 2012} [hercinaller Bureau Report to ASP U1], available at http:/fwww
ice-cpi.int/iceducs/asp _does/ASPLIACC-ASP-11-24-ENG.pdf,

58. Report on the Activities of the Court to the 11th Session of the ASP, Nov. [4-12, 2012, Doc.
1CC-ASP/11/21 {Det. 9, 2012), available at http:/iww c-cpi.int/iccdoesfasp_docs’ASP11/1ICC-ASP
~11-21-ENG.pdf.
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to the recency of the efforts and, in part, this is due to the lesser role that
the positive complementary efforts play. To give full cffect to the
complementarity role, it is imperative that the efforts on national capacity
building be recognized and developed further so that they do have an equal
role. A number of prominent non-governmental organizations have
similarly called for extensive work on national capacity building.” The
next part develops ideas on how the ICC as an institution might accentuate
its positive complementary work. An increascd focus on “success” as
measurcd by assistance in national capacity building would partially
diminish the first potential weakness from complementarity. In other
words, the inhcrent sccondary status of the Court would be redefined as a
strength from the correlative increase in national prosecutions of
intcrnational crimes.

B. Increased Leadership Role in Building National Capacity

[f the ICC as an institution is measurcd not only by the cases it tries,
but also by its efforts in national capacity building, then it is worthwhile to
cxamine what the ICC is doing now and to explore what actions the
institution might consider to incrcase its efforts. The ASP, the OTP, and
the Court itsclf are all {ostering positive complementarity through various
ctforts. In this part, it is suggested that the 1CC could expand these efforts
and gain greater recognition for them through creation of an Institute or
Center within the institutional structure or in collaboration with an outside
organization.

Without question, w.2re i1s an increased emphasis on what the Court can
do to as st efforts to build national capacity to investigate and prosecute
cases. Resolutions from the Kampala Review Conference, subsequent
reports by the Secretariat and the Court, and a resolution from the most
recent ASP meeting, the 11th Session in November 2012, indicate the
ir ortance of positive complementarity.

The significance given to ilding national capacity at the Kampala
Review Conference in 2010 is especially cvident because  :re were so

39, Open Soc’y Justice Initialive, Building on the Complementarity Consensus: Background for
the 1CC Assembly of States Parties, at 4 (Briefing Paper Oct. 2012), hitp://www.opcnsociety
foundations.org/sites/default/files/complementarity-asp-10152012.pdl’ [hereinafter OS]l Background
Paper]: International Center for Transitional Justice, Stocklaking: Complementarity, Repont to the
Rome Statate Review Conference. June 2010 (May 2010), hup:/fictj.orgssites/default/files/ICTF-
RSRC-Global-Complementarity-Briefing-2010-English.pdl |he:  after 1CT) Stocktaking|: see afsa
Burke-White, supra note 4, at 68 (suggesting a need for a formal policy of proactive complementarity
in the Office of the Prosecutor).
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many major issues that were on the table to be discussed.” The fact that
domestic compectence to try intcrnational crimes was the subject of
discussion indicates its importance to the ASP. For cxample, the Report of
the Bureau on Stocktaking stated that complementarity referred to the need
to focus on complementarity “as it is imp tive to further the fight against
impunity both at the intcrnational and at the national level....™" A
resolution cmerging from the Review Conference recognized the nccessity
of national cap " 'lity and specit” 1 somc actions that should be taken. The
resolution “[encourages the Court [and others] to explore ways in which
to enhance the capacity of national jurisdiction . . .”* and “[r]equests the
Secretariat . . . to facilitate the exchange of information between the Court,
States Parties and other stakeholders . . . aimced at strengthening domestic
jurisdictions . . . >

The most recent statcment by the 1 1th session of the ASP in November
2012 echocs the commitment to national capacity building. The ASP
resolved “[t]o cnhance the capacity of national jurisdictions to prosccute
the perpetrators of the most serious crimes of intcrnational concern in
accordance with internationally recognized fair trial standards, pursuant to
the principic of complementarity.”

In preparation for the [lth session of the ASP, thc Burcau, the
Sccretariat, and the Court prepared reports on their activities. Among its
activities, the Sccretariat noted that it has connected various actors, who
can assist with knowledge and skills, with interested States® consulted
with organs of the Court how they might exchange information, such as
for a judicial training project.” and created the Complementarity Extranet,
which 1s designed to bring together those with expertisc with States that
necd assistance.”” The Burcau’s report summarized the work of the

60. The issues raised at the Kampala Review Conference included defining the crime of
aggression, expanding the defirition of war crimes, strengthening the enforcement of sentences, and
working toward greater justice for victims of intemational crimes. Resolutions and Declarations
Adopted by the Review Conference, Doc. RC/(1 (June 8- 11, 2010).

61. Burcau Report to ASP 8, supro note 4, 4 3.

62. Resolutions and Declarations Adopted by the Review Conference, Res. RC/Res 1, 4 8 (June
8,2010).

63. /d 99.

64. Resolutions and Recommendations Adopted by the ASP, Res. ICC-ASP/[1/Res.6, 9 | (Nov.
21,2012).

65. Report ol the Secretariat on Complementarity to the 11th Session of the ASP, Nov. 14 22,
2012, Doc. ICC-ASP/11/25,9 3 (Oct. 16, 2012) [hereinafter Secrelariat Report 10 ASP 117.

66. Id 4 5.

67. [ 49 6 8. In particular with regard (o the Extranct, the 1CC website has forms that can be
utilized by either organizations with expertise or States that need assistance. According to the Report,
the “Extranet is intended to provide an information base on evenis relating to complementarity,
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Secretariat, the Court, and the international community.”® The report noted
the Secretariat’s work in building the Extranet d facilitating conncctions
between those involved in complementarity efforts.” The report further
commentcd on the Court’s Legal Tools Project, which contains
international and national legal documents, cases, and other rcsources for
managing cases of international crimes.”” The exit strategics of the Court
from situations in which it * 1s been engaged were noted as a way in which
to include some type of complementarity activity.”' The Bur¢  report also
described the cxtensive efforts of the United Nations through various
entities, such as the Office of the High Commissioner for Human Rights
and the U.N. Development Programme (“UNDP”), on rule of law projects
that build national capacity.”” The report further noted the work of the
UNDP, the International Center for Transitional Justice, and the focal
point countries of Decnmark and South Africa in integrating
complementarity work into rule of law efforts.” The Report of the Court
on Complementarity for thc ASP meeting was similarly descriptive and
detailed both actions by the Court to assist states and a highly uscful list of
thematic areas that states need to address to build capacity.” The report
noted advice, cxchange of information, and the Legal Tools Project that
the Court has cngaged in to assist States.” The thematic areas arc a
blueprint for devcloping nattonal capacity to handle international crimes.
The areas include legislation on the substantive law and procedure,
witness and victim protection and support, adcquate legal representation,
outreach, victim participation and reparations, court management, training
and advice, supplies and resources, sccurity, forcnsic expertise,
centralization of judicial information, and mutual judicial assistance.”

identily the mamn actors and their activitics, and facilitate contacts between donor States, international
and regional organizations, civil society and recipients .. .."

68. Report of the Burcan on Complementarity to the | 1th Session of the ASD, Nov. 14-22, 2012,
Doc., ICC-ASP/11/24 (Nov. 7. 2012) [hereinafier Burcau Report to ASP 11].

69. Id 914,

70 1Y 18; vee also ICC, What Are the ICC Legal Tools?, hitp/iwww legal-tools.org/en/whal-
are-the-icc-legal-tools/ (last visited Oct. 20, 2013) (The Legal Tools “cquip users with legal
information, digests and an application to work more effectively with core international crimes
cases’).

71, Burean Report to ASP 1], supra note 68, % 20.

72, Id % 25. Other U.N. agencies mentioned include the Department of Peacekeeping Operations,
the UN. Office on Drugs and Crime, U.N. Women, the U.N. Children’s Fund, and the U.N. High
Comniission for Refugees.

73. Jd. 4 2a.

74 Reper “the Court on Complementarity to the | Ith Session of the ASP, Oct. 16, 2012, Doc.
ICC-A  /L1/3Y | hereinafter Court Report to ASP 11

75 9 10,

76. . [§13 57
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Within each category, there is more detailed information about what is
required to build a strong sysicm. In other reports, efforts by the OTP to
assist national prosecutions were also described.”’

Despitc the plethora of ac.. /ities and the strong statements encouraging
national capacity building, the ASP and the Court have also made it clear
that the ICC 1s not the primary actor in leading positive complementarity
cfforts. For example, the Burcau’s report on complementarity for the 2010
Review Conference indicated that the Court should not “hccome a
development organization or an implementing agency.”” Instead, t
suggested that the Court should be a *“catalyst of direct State-to-State
assistancc and 1indirect assistance through relevant intcrnational and
regional organizations and civil society. .. " Similarly, in the Bureau’s
2012 report on complementarity to the ASP, the Burcau commented:

States Partics and the Court have expressed the view that the role of
"¢ Court itself is limited in actual capacity-building for the
nvestigation and prosccution of Rome Statute crimes “in the field’.
Rather this is a matter for States, the United Nations and relevant
specialized agencics, other intermational and regional organizations
and civil socicty. The Court can in the coursc of implementing its
core mandate in some ways assist national jurisdictions thereby
contributing to the functioning of the Rome Statute System. The
Asscmbly of States Parties has an important role to play in
sustaining and furthering the efforts of the international community
in strengthening national jurisdictions through complementarity
activities, thereby enhancing the fight against impunity.™

Thus, the cu  nt position is that the ASP and the Court have a strong
interest and stake in developing national capacity, but they should be
considered facilitators or assistants rather than the primary actors for
promoting such developments.”’

There are reasons for assuming a secondary role. One is a concern with
compromising the impartiality of the judicial mandatc of the court,” and a

77. For example. in the Report on the Activities of the Court to the 1 1th Session of the ASP,
Nov. 14 22, 2012, Doc. ICC-ASP/11/21 (Oct. 9, 2012), there is mention of OTP interaction with
Colorabian and Guinean authorities on national prosecutions.

78. Bureau Report to ASP 8, supra note 4.

79, id. §42.

80. Bureau Report to ASP 11, supre note 68,9 9.

81. See Heller, supra note 10, at 106 mmenting that “the 1CC has essentially outsourced
responsibility for upgrading national legal systems to states and NGOs”}.

82. See also Burke-White, supra note 4, at 98- 99 (referring to possible conflict of mterest for
OTP if a state that OTP has assisted subsequently challenges admissibility and argues that it is
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sccond reason is the cost of underiaking more involved efforts.* Despite
these concerns, the ICC would position itscll .. 2tter as a successtul force in
international criminal justice if the institution took on a leadership role in
this area and engaged in cven more systematic and institutionalized
efforts. While NGOs and governmen organizations,g4 such as the
European Union, play a very significant role, the Court as an institution
should be at the center of these efforts. If part of the measurc of the
suc s of the ICC 1s in not having cases, but in fostering prosecutions in
national jurisdictions, then it would benefit both the image of the ICC and
accountability in general if the ICC becomes the leading entity in
promoting national capacity.”” The Court shou” ~ also get recognition and
respect for these efforts.

One way in which the ICC as an institution could assume a lcadership
rolc would be to create an Institute or Center that would be separate from
the Court. S 1 an Institute could either be a new entity created by the
ASP or could be an independent entity developed in collaboration between
thc ASP and another organization. The Institute could organize and lead

satisfactorily moving forward because of OTP’s agsistance).

83, See ICT) Stocktaking, supra note 59, al 2 (mentioning the concern of states parties regarding
cost).

84, See, ez Fur. Extemal Action Serv., Reply of the  ropean Union in response to the request
for information in paragraph 6, sub-paragraph (h) of the Plan ol Action for achieving unive  lity and
full implementation of the Rome Statute, 8§ 2.8 (Ocl. 6, 2011), available at htp:/iwww.acc-cpi.int/
NR/rdonlyres/9A7562A4-9BB5-4ACA-92F2-FEB7BFETFE3B/284038/1CCASP10POA201 TEUENG
pdf ¢explaining thut the EU is taking the lead on developing a “complementarity toolkit” as a
guidebook [or future efforts toward capacity-building); OPEN SOC™Y FOUND., HANDBOOK FOR RULE-
OF-LAW POLICYMAKERS, DON 5, AND IMPLEMENTERS (Nov. 2011). available at http:/iwww.open
societyfoundations.org/reports/international-crimes-{ocal-justice (*“I'he handbook takes a siep-by-step
approach to the clements required to ensure thal a trial meets intcrnational fair tral standards, while
cngaging the local affected communitics in the process of justice, steps ranging from the provision of
witness protection capacity, to cfforts to cducate local journalists and community leaders.”);
Implementation of the Rome Statule, COAL. FOR THE ICC {last visited Oct. 20, 2013), htip://www.icc
now.org/Tmod—romeimplementation {describing the Coalition's efforts foward capacity-building in
implementation of the Rome Statute by sharing documents, legal advice, and prior experiences with
the process): see afse Review Conference of the Rome Statute. May 31-June 11, 2010, Focdl Points’
Compilation of Examples of Projecis Aimed at Strengthening Domestic Jurisdictions 1o Deal with
Rome Statute Crimes for the Review Conference of the Rome Stature (May 30, 2010), availuble at
httpfwww ice-cplintficedocs/asp docs/RC2010/Stocktaking/RC-ST-CM-INF.2-ENG.pdl” (describing
efforts by muluiple entities, including the 1CC itself. ICTY, UN agencics, NGOs, and governmental
orpanizations}.

85. See Burke-White, supra note 4, at 73-76 (discussing proactive complementarity as a way in
which OTP can better meet the high expectations for the ICC and better achieve accountability for
international crimes): see uiso 1CT) Stocktaking, supru note 59, at 3 (suggesting thal coordination is
necded by the ICC 1o avoid piecemeal approaches 1o complementarity). Katharine A. Marshall,
Prevent  and Complementaritv in the In wional Criminal Cor - A Positive Approach, 17 NO. 2
Hum. R7s. BRIEF 21, 24 (2010) (sup ng that the CC could be a lucilitator for cutside
organizations).
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the various cfforts in national capacity building. The tmpartiality issuc for
the judges and other Court personnel could be addressed by making the
Institute separate from the operations of the ICC as a court. Additionally,
the cost could be kept at a modest level if the ASP relicd on NGOQOs,
academies, and others to implement the training or other p  2rams.

The Open Society Justice Initiative (“OSJ1™), in its October 2012
background paper for the November ASP meeting, called for greater ASP
activity in increasing political will, education about the Court, information
exchange, and sustaining and assessing state engagement.” Similar to
those suggestions, [ would suggest that the Institute include at least
(1) facilitation of training programs; (2) coordination of international
participation or advice in national prosceutions; and (3) publications.

Training programs for judges, prosccutors, invesiigators, defense
counsel, victims’ counsel, interpreters, and victim and witness protection
personnel could be modeled on something like the judicial college®” in the
United States or judicial training institutes in other parts of the world.™
The cost can be minimized by using speakers from NGOs, academia, and,
as appropriate, from the Court perse el. Other parts of the training
programs could include scssions on legislation to implement the Rome
Statute and infrastructure advice.

A second activity, coordinating assistance or participation of
international lawyers and judges in national prosccutions, could be one of
the most innovative areas. For instance, the Institute could coordinate
providing an international judge to sit on a mixed court in a national
jurisdiction or to be an advisor for a national court. These would not be the
same judges as are appointed to the permanent Court, so a concern with
maintaining impartiality and avaijability would be avoided. Instead, the
Institute could maintain a list of individuals availab  to serve as judges or
attorncys, much as we have in an arbitration system on domestic and
international levels.” The expense would be contained because the State

86. 081 Background Paper, supra note 59, at 2 3.

87, See A Legacy of Learning, THE NAT'L JuDICiaL COLL., hitp//www. judges.org/about/
history.html (last visited Oct. 20, 2013) (“By offering an average of 95 courses/programs annually
with more than 3,000 judges attending from all 50 states, U.S. territorics and more than 150 countries,
the NJC secks to further its mussion of advancing justice through judicial education.™},

88, See e.g.. Judiciad Education- -Other Countries, FED. JuDICIAL CTR., hup:/www.fijc.gov/ije/
jud_education_other.himl (last visited Oct. 20, 2013) (describing a list ot judicial fraining programs in
countries other than the U.8.); se¢ alse ERSUMA (Benin), available at htip:/iwww.ohada.org/
ersuma.html {referring 10 the Ecole Régionale Supérieure de la Magistrature, the judicial training arm
of OHADA. the Organisation pour I'Harmonisatiort en Afrique du D . des Affaires).

89, See e.g., Abowut Us, PERMANENT CT. OF ARBITRATION, hitp://iwww.pca-cpa.org/showpage
.aspipag 1d=1027 (last visited Qct. 20, 2013} (describing the activities of the court. including
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involved would fund the cost of having an international judge or lawyer in
its national process.

The third prong suggested is publications. The purpose is twofold.
First, the Institutc would be a valuable resource if it consolidated all of the
matcrials that are presently being generated by NGOs, governmental
organizations, and acadcn  institutions. Second, it would bencfit the ICC
as an institution to have something tangi 't locument what the Court is
doing to build national capacity. Just as extensive information about
situations and cascs are available on the website, there could also be
expanded categorics dedicated to capacity-building activities, There arc
already beginning steps in the Complementarity forms and the Legal Toc
Projec  n the website.” This recommendation is to heighten the visibility
of those steps, along with other efforts.

A feastbility and cost study would be needed, but involvement in an
Institute might also be consic =2d “cost nccessary.” If an objective, as
already identificd by the ASP, is " help build national capacity, and this
may at somc point in the future be a primary objective if there are few
cases before the Court, then it would be far better to put it in place now.

Another issue to study is whether amendments would i » to be made
to the Rome Statute to create a second entity, an Institute. Certain the
current positive complementarity activities arc occurring under the present
statute. This even includes some of the activities of the Sccretanat of the
ASP.” The objective of assisting with nat’ 1al capacity building is found
within the concept of complementarity embedded in the statute.”

assistance in the selection of arbitrators and ability 10 functien as appointing authority as needed in the
resolution of international disputes); ICC International Court of Arbitration, INT'l. CHAMBER OF
COMMERCE, hittp://www.iccwbo.org/about-ice/organization/dispute-resolution-services/icc-intemalion
al-court-of-arbitration/ (last v ed Feb. 16, 2013) (explaining that, due to its global network. the court
can appoint an ark  tor with the necessary cxpertise for any type of business dispute); Arbitrators
and Mediators, AM. ARBITRATION ASS'N, httpi//www.adr.org (last visited Get. 20, 2013) (follow
“Arbitrators and Mediators™ hyperlink) (noting that the organization maintains a roster of arbitrators
with various qualilications and arcas of expertise). see «iso Burke-White, supra notc 4, at 96
(suggesting a similar idea for OTP  that they should keep a list of experts).

90. Complementariny, 1CC, hip:/ice-cpiint/en_menus/asp/complementarity/ Pages/default.aspx
(last visited Fcb. 23, 2013); What are the ICC Legal Tools?. LEGAL-TOOLS.ORG. httn://www . [cgal-
tools.org/en/what-are-the-ice-legal-tools/ (last visited Feb. 23, 2103) (Legal Tools projec

91. The Sceretariat reports to the ASP and is administratively located within the Registry. See
Estat  iment of the Permanent Sceretariat of the Assemibly of States Parties to the International
Crimmmal Court. Doc, ICC-ASP/2/Res.3 (Sept. 12, 2003), available at hitp:/fice-epi.int/icedocs/asp
does/Publications/Compendium/Compendium.3rd.2 1.ENG.odf

92. Rome Statute, supra note al 3, 12; see ¢ Burke-White, swpra note 4, at 76 -82
{discussing the provisiens of the Rome Statute that govern the interaction between OTP and states  d
commenting on the purpose and consistency of those pr iions with proactive complementarity).
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Moreover, the idea of assistance to States, such as in Article 93 (10),” also
conveys an underlying intent to work with national jurisdictions.
Nevertheless, more specific provisions might be necded unless the
Institutc was considered part of one of the present organs of the Court or
was cstablished by the ASP in collaboration with an outside organization.

CONCLUSION

The Assembly of States Parties of the 1CC has identified and
cmphasized an objective of positive complementarity, or building national
capacity to adjudicatc thc Rome Statute crimcs. There is tremendous
opportunity for positive complementarity to become one of thc most
important achievements of the [CC as an institution. With
complementarity as an underlying principle of the Court, a measurc of the
success of the 1CC will be in the development of national capacity to
prosecute serious intcrnational crimes. It is often stated that the ICC would
be a success if it had po cases to try because national jurisdictions were
assuming the resp. sibility to proseeute.”® This type of success, however,
is dependent upon building national capacity and in redefining the purpose
of the 1CC as an institution.

Complementarity is likely to prove to be a strength of the ICC. Despite
potential weaknesses in positioning the ICC as secondary to national
prosecutions, the ICC  uld make positive complementarity its flagship in
the future. This wor | adjust the emphasis on the judicial function and the
number of cases tried to include building national capacity as an  jual
partner in defining the success or achievements of the Court. In order to
make this adjustment, both the 1CC as an institutic  and the international
community need to focus on this reconfiguration.

The reconfiguration of the ICC to encompass a focus on positive
complementarity is alrcady ongoing, but it i1s not receiving sufficient
recognition. The ASP through the Secretariat and the organs of the Court
arc assisting national capacity building through information sharing,
training, and coordination with outsidc organizations. The ICC, however,
is deliberately not taking on a leadership role in these activities. Although
there arc understandable concerns of maintaining impartiality of the

93, Sce. e.g., Johan D. van der Vyver, Time is of the £ssence: The tn-Depth A wsis Chart in
Proceedings Before the International Criminal Court, 48 NO. 4 CramM. L. BuLL. ART. 1, 11 (2012}
(suggesting that art. 93(10) is the authonty for positive complementarity as it provides that the 1CC
may cooperate and assist states with investigations and trials).

94, See. e.g.. supra note 55,
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judicial function and the cost of more activitics, the ICC as an institution
could greatly benefit from increasing its visibility in the arca of national
capacity building. Espccially if a measure of the importance of the Court is
in its assistancc in increasing national ability to prosccute international
crimes, it would be to the 1CC’s advantage to take a lcading role and to
ecmphastize its activities on its wcbsite and other publications.

Onc way in which the ICC could cstablish a greater role in positive
complementarity is through the creation of an Institutc or Center dedicated
to its work on national capacity building. The Institute should be
independent of the judicial function to avoid any conflict of intercst or
impingement on the impartiality of the Cc  t. The cost of such an Institute
could be contained by utitizing the vast array of outside organizations that
arc already engaged in capacity buiiding work. The Institutc would be
valuable in coordinating the cfforts, disscminating information, and
providing leadership.

Complementarity presently is both an advantage and a challenge for ¢
ICC. A conscquence of complementarity is that, now and in the future, the
[CC will be significant both for the trials it conducts and for its impact on
national capacity to try intcrmational crimes. Inercasing the emphasis on
building national capacity as an objective and achicvement of the ICC as
an institution is likely to help cnsure that complementarity is a strength in
the futurc.



	The Future of the International Criminal Court: Complimentarity as a Strength or a Weakness?
	Recommended Citation

	ScLbBzHB15030609091
	ScLbBzHB15030609092
	ScLbBzHB15030609100
	ScLbBzHB15030609101
	ScLbBzHB15030609110
	ScLbBzHB15030609111
	ScLbBzHB15030609112
	ScLbBzHB15030609120
	ScLbBzHB15030609121
	ScLbBzHB15030609130
	ScLbBzHB15030609131
	ScLbBzHB15030609140
	ScLbBzHB15030609141

